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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTEEN DISTEICT OF LOUTS1

KITE MARITIME, INT. s CIVIL ACTICH
- VERSUS - ' MO, ¥7-3253
' SECTION T {3)
n;:sm SHIFPING TNDUSTRIES, *
it
QEDER AND RENGCNS

Thin suit arises from the Convention on Recognitlion and
Enlorcament of Foralgn Arbitral Aeards, % U.8.C. § 207. Safore
the Court §2 a Matfonm for Conflemation of Oefault or,
Alternatively, for Susmary Judgment by plaintiff, Eive Maritims,
inc. {hereinafter *Eite®) againet dafendant Massan Shipping
Industries, fnc, |*Hassan®]. Alse bafors the Court ls Hassan®

Motion to det slde Entry of Delault, After reviewing thl{l

pibmlaslona and relevant law, che Court GRAMTS d=f £ iom

ta Bet Apide Encry of Default and GRANTS plaintiflsn ion for
*

n tondon resulted in A

Summary Judgment,
Backaround

On Septembar 1. 19%7, Aan arbibtrat
an award ko Kite againet Masaan 1 of 4 33.185.35
together with interest char rate of 7.5% [rom April 1,
1997 until Septembar 1. 1997, The award was sgainst Massan for
the ungaid balance of a charter hire owed by the Rlgerian company

to Kite. The award also included KEite's legal expensss which Kite

&

detarmined to be § l,:l.'!l.‘:i interast at the rate of 7.5%. [n
addition, Kite disbursed;, pald apd advanced additional
arbitration coots in the amount of § 90322 which, pursuant Ea
the award, Massam Lo obliged to pa G

hocording to Kite the totas

the filing of Xice'n Mobion for
*

paid § 11,438,986 leavi andlng balance of § 20,832, 04
which Eite is now ¢ b colleck.

r\

19%7, Hamsan was timely merved by hand with

t due i § 22,2¢1.00. Am of

ry Judgment, Maasan had only

on Octo
the compla n Fummcns clearly stated bhet &n answer bo the
compl
t
Ca

lg
CP of service, otharules a judgssnt by default would be

requlred within 30 days aftar sarvice, exclusive of

against tha dofendsnc for the relief demanded in the
lalnt, To avold & default judgment, the Answer was diae on
Howamber 6, 1997 and when no Anawer was received, a defawlt
againsat Mamsan was signed by che Cleark of Court of Novenber 132,
15357 and entered againgt the company on Wovesber 13, 1957
Meanwhile, dofendant Clled an answer on Wovesber 13, 1987 which
presmumably cverlapped with the Clerk's entey of defaule.

On Kovember 30, Kite Eiled the wotion to confirm the default
and or [or mimmary judgment and on lWovember 26, Masnan filed a
matlon bo set aside the entry of default.

Kice moved thils Court [or an expedited hearing on Decenbar
4, 1997 which wam granted and then rescinded whan Hasaan advised
the Court that it had cenderad a settlement offer on Decembar 1,
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1937, and requested cthe Court to hear che motion on the next
Civil Motion day which win Decenbar 10, 1997, The moticonm was then
pet for Decembar 10, 1957,

On December 4, Kite filod a Motion to Amend Confirmation of
Default or, Alternatively, for Summary Judgment to recover lagal
[ees and prejudgment interest aspoclated with trylng to enforce
tha fondon arbicraclon award.

On December 10, 19%7, Maasan Elled a 3 paragraph oppoaktlon
menorandim to Kite's Motlon for Summary Judgment. On Decesber 11,
Maeaan [iled a supplementsl memorandum whereln it acceapted all of
Eite's Upcontested Materlal Facce except for X whlch staves:

Eite has incurred legal expenses im the amounc of § 9, 170.5)
asm a reavlt of the arbicracion procesding.

Flaintiff‘n Statement of Uncomtested Material Factm, I¥, p. 2.
baw And Argument

A. Hansan'm Hotlon to Set helde the Entcy of Delawlt Q~

Hassan acgues bn lte Mesoramhin in Support of Ite mo

Lthat FRCP Hule 55 provides that a default =may ba issu Aa
pariy fails to appear or otherwise plead®. The intaine
that becauss It filed an answer bofore the sn Fault, Ehe

dafaule la improper and should be set asida®
While defendant did not adhere to et day pariod for
answering the complaint an r:qui:% e dlal, the Court [inds
It plausible that the answer with the entry of default
and I iL cocourred after w&n ptill within a reascnable

period. Owspby ¥, Gardner, 364 F. Supp, 424 [D.C. Oa. 1967) [whera
entry of default set aside for Secretary of Health, Bducation,
3}

% costs would be detesmined by tha arbltrator or the high coirt at

and Wallare who [iled answer 1 days after Clark of Court had

antared defaulk). Therelore the ﬁlltif&lﬁl of a default

entry is not warranted and the ent It is horeby set
aslda, Q-

B, Motion for Comfirmatjon fault or Altarnatively for
Summary Judgment

Under 9 U.8.C. §

*

arty to the arbitraticn may apply,
within thras years arbitral award, to a court with
jurindiceion ro &u che awnrd as agalrst any othar parcy to
the arbitr@u: it finds ome of the grounds for refusal or
deferral o vanition (sech as fraud, duress, comptravencion of
pub licyl mpecified in the Convention on the Recognition

roament of Forelgn Arbitral awards. 9 WL.5.C. § 207,

Massan claims that the arbitraction avard provided that the

a later time. Pefepdant's Memorandum In Opposltlon to Mation for
Summary Judgment, December 10, 1997. Massan ciie#s no provisions
of tha award or othar documents to support this assertion. The
pertinent provisions of the award which was subsitted as Exhibit
A in Eite's Supplemental Memnrandum are as Fol lows

HOM I the sald Druce Harris, having takenm upon mynelf
the irden of this relerence and having carafully and
conseientiously read and considersd thess pubsiesions
and documents before me and having given due Htli'h'[
thereto, D3 HEREEY MAEE. ISSUE ARD FUMLISH this my
FINAL AWRRD am follows:

l. T FIND AND WOLD that the ownera' claim
puicceads in the sum of § 22,165.25 only;

2. | THEREFORE MWAND AND ADJUDGE that the
charterera ahall forthwith pay to the ownars

the said sum of § 33,1685.3% (...oum spelled

United Staf

$10day vonenqiy jevonewsayu < L 50T

. Page 2 of 4



BALIEED 1B g g o Bury “oup uotsipng Lajmajy

L |

it ..] rogather with interest thareon ke
rate of T.508 (...[igure spelled out...) from
1 April. 1997, until the date of this my
Kuard.

Y. 1 FURTHER AWARD AND DIRECT that thae
charteraes ahall baar and pl;' thelr own and
the cwnere' costs of thie reference [and The
owrers’ sald costs may be tawed before me or
the High Courk, in thalr cption] KD that
they shall bear and pay tha costs of this my
Keiard which I hereby tax and oetble &t the
mirm of L 565 (...figure 1led oamk. ..}
FROVIDED that if, in the {irast instance, the
ownera ahall have pald any amount In respEect
of the costs hereof, they shall be enticled
to an immediate refund frem the charterars of
the mum so pald. GTVEN under my bend in
lsondon this 1at day of Ssptesbsr, 1997.

[eigned by Bruce Harrie, HBole Arbitrator)

Mampan‘s ssgertion of a later detarmination is sericusiy
misleading in light of the contents of the Avard and is without
pearit, In Massan's December 11 memorandum, the company addresses
& new angle and saym that tha only dispute is ovar Hite's legal

expennes of § 9,178,581, Citing the Award, Massan refers Lo che

sentence, *1 Forther award amd ...* with this 1nt_::F:ut.t1mQ

*Flaintiffn hawve pot submitted che furcher sward; therefofe 8
cliadm mist Eall on the fackn., . . .to defendant s ki ﬁm
further award has been lessed.® Defendant'sm Mot $t
Supplemental Hemorandum, Oecember 31, 1997, &

The hward is clear, The *"further® la n thin

*
completely unextraordinary contest, n £ in additlon to the

¥ 23, 165.25 plul 7.58% from April 1, T Eo le;uﬂ]-ur 1 that im
oeed ta Kits, Hassan mist *fur o ¥ the coste of the
arbitrator's fee and the cost the reference which includes the

legal expenoes, amounting o § %,179.5). (Plaintiff's Motionm for

5

k palicy will not be Erustrated by "dilatory tactics that lead to

Conf | rmat Lon/Summary Juﬂq.. Exhibit 8, Declaration of
Damages) .
Kite amendad Ita Motlem [or nmrﬁwn’: to ask for an

additioinal § 4,154.36 in attorney [ cted with crylng to

gnforce tha arbitratlion award. T th Circult allosws for the

fusen to abide by an

3

gal im without justification.
= Workers.

, 8319 F.2d 379 (%th Cir.
1881) . The

Counl e n

ap_Stesl Cospany, 538 F.24 1116, 1122 (Sth

. 19761 . Thisz mancklen is necessary in order that federal

wapteful and unnecessary litigatios. Taxsn Stes], 639 F.2d at
FLL

A party may attack an award [or swcesding the arbitravor's
jurisdiction. Id. Howewer, with regard to the "iptrineic merits®
of the dispute [such as the arbitratcr's interpretation of the
disputs or the proposed remedy], "refusal to abide by a decision
based upon such grounds Is without *justification.®® 14,

Maspan's counsel ham been routinely lax kn fts handling of
this action. Mot only was the answer late, but the memporamdum of

opposition was filed 7 days lats and even then was probably filed
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dus to this Court's telephona Inquiry as to vhetbher a setilemsnt
had been reached and if not, was counssl planning to file an
cppoaltion. Attempts to twlat the ordipary msaning of a very
ordinary award to present a totally different Interpretation
without offering contrary evidence suggesta dilatory behavior, It
in within thin Court’s discretion to grant plaintiff's request
for attorney (ees asscclated with enforcing this judgnent bacause
defenlant appears (though it is oot completely clear] to dispiate
the intvinsle merit of the avard and offers no cogent reason for
refluning Lo pay. However, the Court, at this tims, declines to

grant Kite's moLlon for [ees associated with enforcement .

hecordimgly,

The Court orders that the arbitral award be enforced and
that defendant pay the balance of the monies it owes on the AW
owed to Kite, the Award including: § 22,165.25 (Award] and O
Interest therson at the rate of 7.%% from April 1. 1597 i

Gepteambar 1, 199%; § 917.22 [ Arbitrator ocomtm]; am L TH .53

ftor "costs of this reference” which are Kite's W

The Court denies Kite's movlom for pre- interest. I

the event the award ia nok paid to Eite

'T"l Ty 31, 1958, tha
Court will reconaider the sotion te defendant all
coaba and attorney fees assoclat enforcing the arbitral

Asard and will also conpider ponte, other penaltlen.

fiew Orleans, louislana, this 22nd day of December, 1987,
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* G, Thomap Porteocun, Jr. %
United Staten District Judge
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