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CHIN, D.J.

Foritiomer, Overseas Cosmee, THe:; ssaks an crdex
confiming an arbitration award repdexed by  three-aesber London
Marltims Arbitrators’ Rascclation penel om Febouary 19, 1937,
amended March 31, 1837, In\Conflon, England, Respondent; MR
Wagesl Corp., moves toodiwalss tha pstition on the ground that
tha arbitral eward on which the pstition im based im not anticled
to recognition and enforcesent under the United Matlcos
Convantjon on the Recognition and Enforcesmant of Foreign Arbitral
kvnrds (tha *Copventlen®), ms implemented by § U.6.C. OF 202-208

(Bupp. 1987, For the followlng reascnd, respondent’s moticn ko
dismigs 10 denied, and the arbieraglon award 1e conflirmed.
BRITIRTH

Dy & Mamorandus.of Kffeement dated Auguet §, 1996 [the
"MOA®), patiticner sgresd to sall tha vessal "MRANG® o
ragpondant, wpon the. tarms and condicions mat forth ctharein,
Eespondent, in toen, intended to resell the wvessal te another
purchases far & profic. Ultisskaly, ths vessal was to ba
demoliwhed for sorap, Mespondent algmed the WOA on Kugust 16,
1984, “Petiticner's broker, J.C. O'Esafs Shiphroking Led., sigrmed
Ehe MOA on behalf of patitioner on Rugust L3, 1584

Pursuank to paragraph 2 of tha WOA, respondent wan
chligated to pay a 10% dapoalt by the close of business in London
on Kugumk 33, 1996, Due to Che declining market price of vesesla
for aarap, che ultimate buyer backed oukt of lte deal with
rempondent. Reapondsnt attespted bto locats another buyer, Eut in
the meantime fallad to pay tha 10F deposlc to petitloner aw
egreed, Eventually, petitionsr sold the vessel to a third party,
but for s substantially lowsr pries thas providsd for In ctha MOA
eatered into with respoadsnt .,

Puragraph 11 of the WOA staces chat any dlspute dndaex
the agresment wais to bs raferred to arbltration ie Losdon, Tha
arbitratlon clauss provides as follows:

If any dispute should arisa in connectlion

with the loberpeetation and Sulfilesnt [alo]

bitestita 18 the eiby of lontn 1a |

accordance with the London Maritime United States

Arbitrators’ Assoclatlom Teres 1994 and ﬂ'llﬁ.age 10f7

.I.,.
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be raferrad to a singla Ashitrator Lo be
appolnted by the parties hareto. If the
partiop canpet agras ths appointessy of
& elngle Arbitrator, dispuke shall be
patitled by 3 (tkree] Azbitratoxs, sach party
sppolnting one Arbltrator, tha chird being
appointead by tha London Maritlws Arbitracors'
Rempcietioa,

Tr1unal shall be.fimal and bindiog spon th
partiss and may if necessary be e by &

Court or any other competent authozity in the

;;“:u::ﬂ:f :;r:hiﬂ.ﬂfllﬂlt in tha Righ Courk
(Pet'n, Exh. B, 1 11]. Balisving respondsat to ke in beeach of
the MOA, petiticner cossenced am arbitreation procesding Ln
sondon, consistent with the %terme of the BOA, seeking damafes.
As respondent neglected to appoint an arbitrater, one was
appointed on Lts behalf by the London Kazitise Arbitrators*
Ampociation. X papel of thres arbiltywtors hald that Tespondent
isdend breachsd the WOk and rendered an award in faver of
pebitionar, dirscting respondent to pay petitioner $604, 936,83,
plus interest.

Patitioner petitions this Court to cortirm tha London
arbitration awird pursusnt to Article II1 &f the Convention and 9
©.8.6. § 207, Respondent moves o disi@we-the petition, argulng
that this Court lacks subjact mather jurdsdiction to conflym the
srbitration award beceuss (1) tha 'NOA lo invelld apd therefors
the arbitration provision dgnenforceabler (2) as arbltratlon
asnrd ankarsd oo defaglt ‘cankot be conflomad; and (3] petltlonar
has falled to comply with certain requiremants of the Conventlon

aed tharefors is barred froa commanclng sm actlon under & U.5.C.
B 207 to confirm the arbleeatlion swaed.

DIBCURS (0N
Ao Moblen ko Dlesies

L. Essel Puanderde

Onited States dlatrict courts have original
Juriediction over scclogs or procesdlogs srising under the
Convention, BEsé MUUE.C. § 393, Aay party to an arbitration =ay
apply to & dletrlet court for an order confimming an arbdicral
eward within\ three yoars of the arbibtral declsien. Jd. § 297;
nsg ale MKomashorcs State Porsiow Boon. Eater. v. Tradewsr,
4000, No. 95 Clv. 10278, 1996 WL 107185, at *2 [B.D.N.Y. Mer, 13,
M. *(T)he district court's role in rewiewing & Loreign
arbitral award ia striectly limiced: ‘The court shall confirm the
swird unless It finds ona of the groends for refusal or dafecral
of recognition or enforcement of the wward specifisd in the seid
Convention.'® Yusuf Ahsed Mlghanis & Sone, W.L.L. ¥, Tovs *82°
O, Ing., Mo, DE-PE02, 1807 ML Se8044, at =4 (34 Cir. Sap=. 149,
1997} [quotisg 8 U.8.C. § 307).

Article ¥ of cha Coaventlos snusaracss savan
clroumsbancas in which & district court 19 justifled [n refusing
to recogniss or enforcs a foralgn achibratios mward. QHee
Convantion, Ark, V, meprlated ls the text following % U.08.C, §
303" The Comvention olearly manifests a "gepers® pro-

k Tha savan grounds for réefusal Eo ceiflem ao arbitrakisn
evard are ae follows: (&) p.u't!' to the arbitration agreemar:
lacked capacity or tha agresmsnt s otharwise l.pr.l.l.!ﬂ;ﬂh} tha
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snforcement biss,* howsver. Paresne b Hhithemors Ovecssss Co. v,
‘ sc8 F.2d 569,

73 (3 Clr. 1974 acoord Asacigan Conste. Mach. & Bouio, Coro,

659 F. Bups. 428, 428

(8.0.0.%.), aff'd, 828 p.24 117 (24 clr. 1907), gest. danied, 484
0.8, Lo&d |1588E).

hocordingly, the party oppoming confirmation
beare tha burden of proving that one of the seven grounds
ansmaratad in hrelels V applies and prevides o basls for tha

coiurt to refoss bo conflrm the erbiteation sward. Pacetrs L

Whitterore Overasns Co,, 508 F.2d st 97). Respondent relies on
Arzielea 11, IV, and W(1)(a] and (% im suppete

dipniep, but Faile to moae te burden on any of thess grounds for
disnlival.
.  ¥alidity of the Agresmant o Azbltrste
Respondent firet contends that this Court may refudd to
recogniss and anforce the London arbltracion sward because *the

[MOA] i® no%t walid under the law to which the partied gubjectied
fe,® Convention, Art. Wi{1)ia), and bacaupe thearbitration -Fll.l‘.'l-ll
. signéd by the partias,®
EBeapocdent Argues that because the MOAL was mever

of its moelan to

is not an "‘agressent In wriciog'
A4, Kre, TI(2).

party against whom the awvard im} had Insufficiant notics
of the arbltratlon procesdingy. digputs 1w tha
lunr of the arbitratios gk ; (@) the compositilon of the
tral autharikty er ¢ !tl.tiﬂ procedires wers oot in
gocordance with ark on agrasmeck of with tha law of tha
gountry whers the arbd took placsr (4l ths award is not
yat [inal or bindipng oo & ?nthm (] che dispute i@ not
capable of esttlessnt by arbitration under the law of the country
whars conflrastlon of awvard In sought; aed (g) confirmation
of the award would violata the publie policy of ths country whare
confirsacion of the sward 1s scught. [Ees Conwentiom, Art. V.

Bin

slgned by petitioner. but rather by J.C, O'Keafe Bhipbroking Ltd,
"as brokers only," naither the unde®lying agresmant between the
partias for tha purchass -lnd_,ﬂ»i;l.bi E/V MUEBANS, nor the
agresment Lo arbltravs contained tharein, 19 enforceabls.
Sespondent advancea tﬂ&u‘in to support its argument thet the
MOA is unenforceable, Firet, the sgreemenc falls to astiefy the
fratuts of Fratds. “Secopnd, s disposition of proparty mnade by an
sgant without ‘the suthority of tha pelncipel Ls mot bilnding &n
the prifcipal.

Ao an inltis]l settar, the Court notes that respondant

‘had aepls opportunity o ralss iem objsetion to arbltracion on

tha ground that the sgrossant to arbitrate in unsnforgeshls prioy
to and during the London srbitratlion preceedisg. It choma pot To
do eo, howsver. Thus, tha Courk Finde that this grousd for
disnissal of the petition to confizm *is not propesly ralsed a:
this tles and thersfors has bean waived.® Lg Socisis HsClopa’s
Pour la Recherche. ls Produgtion, ls Transport. ls Transformation
et la Conpercialisation das Bydrocerbures v. Shaheen Matural
Pegources Co., 8% P. Bupp. §7, &2 (8.D.M.Y. 1381} (holding che=
raspondent wailved obiection to confirmstion of owerd oa ground
that it was not bound by thas arbitretion provisicn becauss wuch
obisation was mot ralssd hefore the arbicretion panel), sff'd,
721 P34 260 (24 Cir.), gect. gdenled, 469 U.5. 801 (1584).

Evan ssaunlng respondsst has not waived thig abjecelion
to confirmation of tha swerd, it should be relected bocavse
respondant has not demonstrated that the BCA i ‘ﬂﬁf@ﬁfates
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Paragraph 11 of tha MOA clesrly provides that Emglish law
govarns. (Ses Pet'n, Ewh. 8, | 1!). Aespondent ham utterly
falled, however, to cite any parsussive suthority to support lta
positlon that tha underlyling sgreement betwesn Lhe partiss is
unenforcenble under English law.' Thus, respondspt bas not
entablished Ehak "tha . . . sgresmsnt is not valld under the law
ko which khe parties hawve subjected It.* Cosvention, Art.
Vi1l (a) .

Morsover, the arbltrutlom agresment comtadned Zn tha
#0A Lo clearly snforceabla undac U.B. law, *[I]% i wall-

astab’ished that a party may be bound by an agresmsnt ®o

erbitrata svan absant a signature.® Qensses. Inc. v. T. Makiuchl
Lo, Ltd,, 815 F.2d 840, ®46 (24 Cir. 987). While Artisle II
of ehe Convention indsad reguiras that an sgreement to arbit=ata
ta In wrlting to be anforceatls, "It doss ot regulre tha: tha
writing be signed by the parties,® {4., ssd "ordinary contrick
principlas dictate when the parties are bound by a writfan
erbitration provision absent thalr signarures.® m

" Indeed, @ cursory review of English ‘sutbority suggescs
that both of re &nt's Eheorles are ﬂﬁluﬁi; H:-r-r,, tha
U.E. Sals of Aot of 1979 provides thakPaeoncract of sala
may be mads in writiog, sithar with or V eeal, or by word
of meuth, ar El!'l'.l]r in writing and partly by word of mouth, or

may ba implied from the comduct of t TE e, W
§3] (Poctrotas sedebsd)

e “d. val. :.1.. | 843 (aeh edl .
im ; thersfore, contracte’ & snle of goods no B
a4ed to be in writing to be -ﬁﬁ e la, regardlsss of :k-i?—q
value, as the Statuts of uds “vhlating to sals of gooda
contracts hes been repealed Sy wiatuts. Jd. ¥ #4%5. Aa for
respondent ' s agency II'TNB‘ cider UK. law, *fa] broker

-Il;E d to buy or eell bae Peplied suthoricy to wake and slgn on
babalf of his prifcipal A written certvask of pensranden whare

nechsdAry Lo make the conttact saforcesbls n law,* I8, § 649,

T

WMW
; ATA F. Bupp. 1163, 1178
{8.0.H,7. 1979). Ewvan If chia :u.rrt aphunes that ¥r. O0'Xeelfe's

aignature on the MOA wap not u_‘;ﬁt.__ih substitute for that of
patitiosar, tha ralavant inghirp I whathar che sgrssssrt to
erbltrate nevertheless eabiefled the Stetute of Pruuds, blnding
both partiss to the agresmact.

Pursuant to the Uniform Commercial Cods, s contrect for
the sala of goodm for §500 or more le binding LF It fm in writing
and slgned by tha party sgainst whom enforcemsnt is sough=. fes
D.C.CN\FN3-0111). Mers, respondent clales that tha arhitratisg
provision le unenforceable becauss pgtibionss, es saller, never
wigned tha underlying agresnsnt, Thars L8 no diepubs that
fesvondent, the party againsz whom eaforcenent ia mought, wigned
iz, Uhethar peticloner slgned the agressmant is Srralevant fos
Featute of Frauds purposss, and thepefors both the undeclylng
sgrasnant afd the arbleritlen clauss are snforceabls against
mespandant . Acocordimgly, for all of tEha above reasons,
respandent’'s Article V(1] (a) defense b0 conflomatlen of the sward
Ip harsby rejscted.?

4 4 L
w. o :ﬁ: r:nnu:#“ O.M.¥. 1581) il mispl .
i v 5 sk Ma T LERL Boad.
Thare, lateln hﬁnﬂut thé sgrasmanskt o arblbirats was
anapf, & becauss It wan concained caly In peticloner'a
telax. Ead t's responsive celazes wers "not only devaid af
arblEration languags, thay also disavow|ad] tha snElre contentco
of lpetitioner's] . . . balexes.® ;P at B01. Thus, Articls
11'8 wrikting requiressnt wes not satiefied becauss the
arbitration clause was not signed by respondent, tha party to be
charged, and was, in fect, objactesd to by respondent. Jd.

=B
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3. Agbitration Asmpd Eabarsd On Defauls

As an additlonal bésle for dismlesal, Teépoadent
contends khat this Court cinnot confim the Lendus srbitration
award because it was rendered on defpult, The Court construcs
this ground for dississal as one based on Arcicle Wil) (b] of =he
Convantlon. 1Ib, too, le eocively without merikt.

To invoke the Articls V(1) [b) defanse, respondent *eoust
establiah that 1t wan denisd the opportunity Eo be heard ak a
maaningful time or in & meaningfol sapnes." Ukoypeaboros B-ats
Foreion Econ. Enter. v, Tradewsy. loo.. 1996 WL 107208, at #8,
The only wridence respondent &ffers ln support of ite posledlon
that it ¢id not "appaar® In the London arblitestlon conelste of a
statament in tha affidavic of Ltm C2O, Andrew A, Tavy, that it
*did pot appoint an arbitrator fm that procesding® (Lavy AZL. NS
15), and iktm attorney's statements in lts reply brlef thab\it
*did not hirs counsal in Englapd, 418 pot mnewer théegasbliratlen
petition, (and] did noc deliver sny Polntes of Defeniv\and

¥

Hare, tha NOA contalmed m uluh drhitration clauss
that was indead slgned by respondent, tha to be charged.
Purtharmore, there is no lndication thaf Fespondent cbjectad to
the terms of the HWOR or the Arbitration provision contaimed
therein &t the time of slgning. 's oalm that it a2
nok balisva that p-lti.tl:lur'l‘% tures on tha EOA cogld

create & binding contrast Ls light of the fsct that
respopdont signed the HOR 1€\ enly thres days leter. (a8
fat'n, Bxh. B at 10). Mo » Tespondent's Cover lattar
encipeing the WOA conta its migmature doos not taks the
poalkicn that thas partis nak have & agreement 'L!u
Leavy AfL., Exh, B}, Pinkbly, in & December 9, 1955 lettar to 1ka
appainced arbitrator, respondsnt conoeded that £t had breached

the MOA, {§ee Oxton Aff., Exh. A). Thaes facte demonscrate
nnrndnf.'i ackpowledgement that che MOA was en enforceabls
conkrack.

Authorities.® (Resp.'s Reply Brief.et 1).
The docunente lull.l.t';i&:_ﬂ' paticiocds tall a A1fFscent

story, howavar. hmhw with A.5. Christofides,
the arbltrator sppolnted enles’ bahalf, on Decesbar 3, 1984,
ralaing two lesuas tHaf respondent wisbed the arbitzators te
conaider in thelr Helibaracions, (Bes Owton AfE., Exh. A).
Hance, respopdent 4.4 ansart, In writing, dafensss %o
patitioner's ﬂ_.l.i.l-l- Furthermore, the arbitretlon was conducted
on thelsrlcten submipaions of the pacties; cherefore, no perscnsl
Eppearasce Wil required or mads by slther party. In facc, &
&Fcand arbitrator on the pansl, Christopher Mass, advised ths
partiss by fax daced Jamuary 15, L1597 chet cha panel had recelved
no objsction from either party to conmducting the arbitration in
this manner, and that If edthar party did #o cbiect, to male a
denand for an orel hearing within o eet time pericd. (Sas 1d.,
Exh. Bl. Mo such demand was made by respondant, nor did it lodpe
an obieotion to the arbletration golng forwerd et @ll, despita
having had smple oppertunity to do mo,

In light of the above facts, reopondent cannot
sarlously coentend that It lacksd notics of the London arblbrstios
o 88 to justify this Court's refusal to confirm the wward
parsuant to Artlcle ¥(1) (b) of the Corventloa. Respondent's
allaged lack of participation in the arbltration procesding, ever
if true, could only be interpreted as Intentiensl., The propsr
courss, however, would have bean for respondsnt to shisct to the
sroceeding entirely, age La Sccists Maticnale, Hsljhing'Sfétes

R Page 5 of 7
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62, which it clearly did net do, oather than elaply sefume to
In any svant, the record indicates that rassondant
did partioipats. MAocordingly, bécauss Ehs Court finds chat
gaspondant was glven "seple notlce of the arblication and e,
adequate cpportunity to precest lte Jdelenpes® and obisctlons,
Gactach Lizeny AG v. E¥sroreen Sy@.. lng.. €97 7. Supp. 1B,
1353 [B.D.M.Y. 1884),
also rejected.

4. Pslluce to Comply with Quaveation Remuicecsate

Pimally, respoodant acjuss Ehat thls Covrt should

cisnlips the petitlon bo confimm becpuse petitloper has falled to
cooply with Conventlonm requicessnts, soeciflcally the
requirensnts that & patiticner seeking confirmation of az mward

participate.

under the Conventlon subalt a *duly authenticated ociginal ewvard
or & doly certified copy cherscf and the origimal of tha
agcaament to arblorate or a duly ceztifled copy of the agfeamsat
to arbitrate.® {Reap.'w Sriaf ac 7). This argussnt %or
dismigmal, too, Lo maritlame,

Artiols IV of the Comvantios provides \thst to obtain
recognition and snforcement of u funi]n_ﬂﬂintlm avard, "tha
party applying for recognicion and enfrvesast shall, st the tims
of the application, sopplys (a} ﬁ'd'ulq' mubhantleated original
svard or & duly certified copy thiweof; ) The origina’
[arbltrmcion! agrasment . or & duly ceciiflesd oopy thereo!,®
_-;Iil.tiuur hes appended to its petitlon
e copy of the MOR, contalning the arbitzetlon provisien, and a

Convention, Art. IW[Lk,

w1l

responcent's second ground for dismissal h—.r )

copy of the Final Award, both of which are certified by
potitioner’'s sollicltor im the London mrbitretion. (Bes Peb's,
Exhs. A-D].

“The purposs for regilring subsission of the original
agrasment or & certified n{r a) ko prove the sxistance of en
agreement to arbitrate,” -Mﬂ_lm.._m-u..._:m.x._!ﬂ
Agapl. €35 F. suppC J0EN208 (D, Del. iees), pffcd, #1) F.22 3e
i3d Cir, 1587]y ‘Havw] respondsnt doss not challangs the
existenca of T.hI uﬁll:nl:inu provielon, but rather only Les
enforosibiliey, FEimilarly, thka gesulnensss of the arbiicatios
svard\impé® in disputa. Respondent Ls marsly grasping s-
strave, attespting to parsusda the Court to refuss to confimm the
weard on tha basis of a marm techmicality. In these
- elrounstances; Ehe certification of patltlonsc's sallclier, who
participated in the London axbltration and has pessonal knowledge

that the sgreement and the awacd aze genoloe, is suffilcient to

sazlaly tha requiremsncs of Articls IV, CFf, Bergesen ¥. Jogsch

Su-ler Corp., T10 P24 538, $34 (3d Cir. 1983] (helding cha=
cectification by a mesbar of the arbitration panel provided
auffliolant basis upon whiloh te eafores arblEration asard)
Bawletk-Packard, Ips. v, Bepg, D67 P. Bupp. 1124, 1136 n.lt (B,
Masa. 13%4) (overlooking fallure to submit orligleal or ceckified
copy of agresment to arbitrate and sward hagsuss naithar party
contested thelr walldicy), vacated of gther groupds. €1 F.)d 2101
fist Clr. 1995); Al Haddad Brop.. 810 P. Sugp. mt 209-10 (holding
that courc’s prior rullpge that agresment to arbitrata sxisted

SE United States
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ware pufficient Co mest requiressnts of Artlols IV(“}],
Accordingly, che Court redects respondent’s final argueent for
diemianal .
8. Meticn g Coofimm

*Conflrmation of a forelgn acbhitration award is proper

undar % U.8.C. § 207 4f (1) the pacty moving for confirmation of
the arbitration award has complied with the requiremsnts of the
Convention; and {3} the party opposing ths motion ham failed ko

show Ehe existence of amy of the grounds acated Lo Actlele W of
tha Convention that wenld bar confinmtien af the arbiteatiss

Aan'n_[Barmuds) LEd,, Mo. 30 Clv, 3792, 1895 WL 361303, at &
{8.D.M.Y. Juns 16, 1995), aff'd, 79 P.5d 285 (2d Clir. 1996).

Both prersguipltos pre satlsfied In chis cass for Ehe readcms wet

Porth above. Aocordingly, the arbizrpilion award rendecsd
Pebruary 19, 1997, amended Warch 31, 1997, Ll hecely|coafiemed,
CONCLUSIQN
For the foregodng reasons, petitigoes!a mation to

confirm the arbitration sward !s granted)odd séspondent’s cross-

notion to disaioe the petition Ls denied, Costs and post-sward,

pra-judonant intersst will bSe awarded) Petitfonsr ahall submic &

=1%=

proposed judgmant, on motioce, within seven duys harsof,
80 ORDERED.

Hew York, Mew York
Docesber 8, 1837

Datadi

® Dlakrlct Judge

e R

mward.* Hontguk OL1 Teanap, Corp, v. Stessahlo Pub. Usdepwritlcg

| ;-h.‘.-‘

b
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