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UlIlTED STATES DISTRICT COUIf.T 
SCUTIIEfm DISTRICT Of' NEW YORK 

Jil Til E ~lA·J·rER OF' TilE APPI.JCl\TION 
or LURGJ N£TALLURG JE ClllbH, 

-x 

Pcr: II. iOIl~I· . HEHORNmUH D£CIS I Otl 

f OH 1\ .JUDGMENT STAY ING TIIF: 97 Civ. 4842 (DC) 
AHB ITKATt OlI COMMENCED BY 

fl EWMONT GOLD CO:<1PANY. \ 

lrG~\L Responde ll t. 

-x 

APPEARAUCES: 

CH lU. D.J. 

WORHSER . XIE~Y. GA~EP .. JACOBS ~LP 
Attorneys {or Petitioner 

Ry : John T. Morin. Esq. 
Glenn ''I . Azzinari. Esq . 

111 Thi rtl l\venue 
,,~W York. New YOl' k 100 17 

S UI.J.1VMI I. C'IlOMWF:r.I. 
I\Lt o rn,~ y.: «I I' rlt ~lIpond'~ lIl 

By, JiltneS II. C<l l"le r, Esq . 
Ka r en n . I-I hetz lc. F.:sq. 

125 Broad 5t r eet 
flew York, New YOl' k 10004 

J\ftcr oral argument yesterday in the above·cilpt i onerl 

ca!)e, t issue d a ruling from the bench dismisning the petitio n to 

stay a portion of the arbitrat ion, l1uring ora l argume nt , Newmont 

argued that ill additi o n to divel' sic:.y jurisdict i on. thi", Cou rl has 

[ ederal ques ti on jurisdiction in thh: case purs uant to the 

C01lvention on Recognition lind F:nforc~ment of F'ore ign Arbitril l 

I\wanJu (the "Collveuliuu" 1 , whh:h i t! implcllh!lIlCli I hl"'UI'.Jh Ch;lpl ,' " 7: 

o( l hE:: redera l I\r'bitration Alet , 9 U, S , C, § 20 ) et ~eq , Ithe 

"PAA"'. hec;'tuse thiD Ilatl~ r im'olves a "non -domesti c" arbilration 

ilgreeme nt related t o i nt e rna tional commcn.:~, In !}o a ryu iny, 

Newmont relied on the l angullge of 9 U, S , C, §§ 202 Clnd 20 ) <lnd 

sergespn v, Joseph Muller Cor p " 710 t' , 2d ne 12d Ci r _ 19031 , 

In l'espollse , LIITgi cu'gued the'lt this Cour t does noL hav~ 

sub j ect mil ttet' jurindiction under the! Convention b~C_1U!ie th~ 

ConventIon, as its title suggests, only a!,>pli~s to the 

enforcement o [ fore i gn arbitral awards, and riO a .... a rd has yet bee n 

made here. decided the mo t ion on independent grounds and d i d 

not reach the iss ue o f whe ther thi s Court has f ederal subject 

ma tter juriscHction. h f tel' consideo ring the i ssue fu rthe r , t now 

conc lude tha t this Cou rt h.1S SUbject m.ll.ter jurisd i ct i on unc1t~l ' 

the Convention , 

Section 202 provide~, in relevant part: 

An a rbitration ag reement or arbitral awa rd 
... 1"1sin9 out o C a l egal r elationship, whe t he r 
contractua l o r not , which is con!';idcred as 
comme r c ial, including a transaction, con tr.l et 
o r ag r eeme nt described in section 2 o f this 
tir.lc, filll !'; under the Convent ion _ 

9 U.S,C, § 202. Sectio n 20) then proY i dp.~:: 

An action o r proceeding [ailing under the 
Convention sha ll be deemed to ari se unde r the 
laws and lreaties of the United Statc9. Thp. 
district cour t s of the United Sta t es 
I illc l udinl) the COlin s el1uml~r"ted in secti ar l 
4GO o f title 20 ) S h.l ll h"Ye or igil1,, 1 
jurisdict i on OVe )- such .:m ac ti on or 
proceed i nl), r f!9 .J n .1l (:-!l5 Clf the aml)lInt in 
controv~n.y . 

9 U. S.C. § 203. 

The p l ain l a nguage of thes e sec tions provides that 

distric t courts have original juri9diction over ac t ions or 

proceedings falling under the Convention, and tha t either an 

arbitration ag reement or an arbitra l ~wa rd may [ ..... 11 under the 
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Convention. And court!> in this circuit have so held. ~ 

~i11 (ot.'l S.A. v. MIT Pavel DYbenko. 991 F.2d 1012, 1018 (2d 

Ch. 199) (-Congress vested federal disLrict courts wilh 

odgin<ll jurisdiction over .loy actlon or proceeding' falling 

under lh~ Convention,' having deemed !jueh an action 'to nrise 

und~r the laws and tre<lt i cs of the United States . ' 9 U. S . C. § 

203.-); fjep. illsQ Kahn J.llet l .ancilr.ter, Inc . v , r~ilrk (nt') Ltd., L Co/) 

1997 WL 458785, at ')-8 IS . D.N. Y. 1\.ug . ll, 1997) (finding subject 

~al ter jurisdiction sole ly under the Convent ion) ; Dworkin,Cosell 

Interair Courier Services. Inc v, Avraham, 126 P. Supp. 156, 

150-59 IS . D. N.Y. 1989) (sam~); riL,nto , S.p.A. v . Chilcwich 

Int~ru . Corp., 709 F. Supp. 1229. 123'1 (S.D.tI.Y. 19 92) . Ilinding 

·i.nllercndclIl juri!al icLioll.,1 hiJ5is· under Lhe ConvcIlLion); 

fl~~~. 710 r,2d al 9)), 

LUI-gi' 5 rcadiny of Lh~ COllvention ilS on ly cOllfmTiny 

jurisdiction in thr:: C,t!3C of confil'milt i on o( .1riJitr.:d ilwOlrds is 

incorn~ct: Il i!; c)eit " thilt (i,deral ui!':trict C'Oltt·t!'> h,w .. !'>uhjC'C"t 

Inattel' jurisdiction Ullde r lilt"! Convention. even in the ahsencc of 

diversity jurisdic ti on, troLh over petiLi ons to conCinn arbitral 

al"ard!J !!!!!! over the en{o["cement of covered arbitration 

agreements. Sec . c . g, Kahn Lucas l.;mcCt!ltcr, 1997 WI~ o\S8185, at 3 

(rejecting argument that court Lacked subject matter jurisdiction 

under Convention and gnmcing motion to compe l cl["bitrat i on) . 

Moreover . the language of lhe statute supports this 
- ~ ~ -,. .' / -'-, 

conc l usion. Secticn ~ 202 c l ear l y provides coverage of bot h 

~tbit ration agreements and arbitral awards Lhat sat i Dfy its 

- ) -

-, 

" 

.'equireme nts, ~ 9 U.S.C . f -:·)2. In addiLion. § 20G provic1 '~!i 

that - Ial court having juri.:.:::::l::.n under this chapter lRay dire:cL 

that arbitration be held- ~~)' ",ippoint arbitrators· in 

accordance with the provisj::£ of the arbitration agreement, 

while § 207 separately prOl:.:e.: fJr a par.ty to apply lo the coun 

for an order confirming an :s.::::.:nl award «I11ing under the 

Convention . 9 U.S.C. §§ 2l-i · ~ "i. Accordingly, thb. Coun haG 

subjec t matter jurisdictior :V-:f this action pur:;uanL lo the 

Convention, in ()ddilion to =-;;:[S! ty jurisdiction . 

Hherc, aD tlt~l'e, :i~ is r~moved under both fedcl·al 

ques tion clod divr.n;ity qrou:..:.s:. l ho? law t hat gOVCYlI!; Lit*! [Cfit!,·,,! 

question prevail.u . ' Sce Ou~··! :-t i v. Sikorsky Ajn: rntt UivisioU. 

425 f'. !)upp, 61, 85 10. C0ru1 , !9i71. Thus, the issue o ( whr.thcr 

Newmont's claims al"e Litnel~ ::- o . hcrwise arb itril b l c mU!l1. he 

decided under federal rat.ll'--= ::..a:: state arbitration l aw, if the 

two are in con n icc. lien; : o=fl ict exists, I therefore ml1!;t 

f ollow the Second CircuiL' :e :i:: icn in Piline\ol~hh~r Inc:. v , 
,,00 

!lrllY.Il. 81 f.3d 1193, 11 98- ::,:: (2::1 Cir. 1996), which provide!; 

that statute of liroita t ior.! ~~stions Jrc for the i1rbitraLors to 

decide, rather than the Co.:: ;J f >.ppca l s· decision in Smith 

fl.i!I.!.ley, !-Ian-b) IJpham r. Co . :0..: . v. Luck i e. OS Il.Y.2d 19), 20)-06 

(19 95 1, which provides thu: ~Oc" Yl'!k courts r;houlcJ decide 

proper} y presp.nted £tatut £: ! bilal ions queM ion!), 1.1"-9 i ' s 

--------
In it!lllo t. icc of .~'lov.ll from sLate l.'(.lurt, ~lewru()nt 

expressly removed the .1cli ,:: r; pur:iU3nt to 9 U. !i.C , § 20'j ,tIlU :!U 
U.S . C . § 10\41 (b l . in .Jdd i t;c!". to 20 II.S .C . §S l))7. (;1 1 121 ,uui 
1441 (aI, 

-----.--------~ --------- - ,- • 
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~~:~~IC:::~ .. ~~~o.r:;. "; .. r.-:::::~l ~:. ~~.~:~ ~~ __ .~~~~ ~ 
thig reason, i n a ddition to t hQ gt'ound s articu l a t ed yesterday on 

the recm-d . 

D.lted: 

SO 0~D8R8D. 

New York, New York 
November 25, 1997 

_ .. - ~~ 
istdct Judge 

('O"'~'i Fm.cti 10 Co,-o.:;r-( flf I~ '~cord "il.l/11 
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