CONTINENTAL CABUALL Y

1
TN THE UNITED STATES DISTRICT CODRT CONTINENTAL, CASUALTY CORBANT :
FOR THE MORTEERE BIETRICT OF ILLINOLE
LASTEES DIVTATOH Reapondent !
In tha Mattar of che Arbitratien |
Petvuen CEFTAIN UNDERKRITERS AT | mmm
LLOYD'S, RONDON and CHETLIN |
Mmﬂﬂm!lmm m‘ mutﬂ:.;te II pacicicners, London Harket F.l . hava filad chran
.E CONTREACT 3144 snd EECESS ] P £
-'-‘E SNSTRINCE 63, ATD.. " saparala motiond o conpel aghi chos wnd diogquallify the parcy
1
i Peiltlongrs, | srbleraborn chosen by :“@n . Costinental Ceaualty Conpeny
1
L - L B o tn snseng Puessogs comescd by espnion <
.tl Judgt r -
i CONFTINENTAL CASUALTY COMPANTY, : pursuant to s eontracts enbered imkbo batwsen Eha [“[I,J
w F
E T':w..ﬂ:“- __________ e ayes ; parties. Th % acclons have besn assigned to this court e :TI
. zr:;::;nm;;';::ru;:-mh:l;:;‘::h I ralat s. For the resscns set {orth below, peilblonecs” <

LLGYR 6, LONDOH asnd CERTAIN
LORCOS HARKAT COMFANIES,
AUAECRIAIAG T REINRURANCE
CONTRACTS UEL4T and DEIST,

IIE denied
%
i ipal plocea
patitionars are farsign insurers with their principa
Mo, 91 € 3AD < 3~
i O

FaLitlloners,
ar- dge Robert 4, Jeitleman of Biginass locsted cutside the United Stacas. Raspondent lo an
[DNTINENTAL CAETALTY COMFANY,

|
|
)
i
]
]
1
|
|
]
: 4 ipsurance company incorporated under the laws of tha State ot
i gllane | ] )
-frl-“-'--------------_.-......-..-.l, @ Illinols wich ite P['im:i_|:u|. place af buminess in Chicago,

In tha Harear of tha Arblcratlen ) @

Bxiween CERTAIN UNDERWRITENS AT ) Tiliroln

LLoyEt s, LONDON apd CERTREN 1
LOHDON AAREET COMPANIER, ] In Lhe 1953°s chrough tha 19708, che partiea enteceil nco L
SURSCRIRING TO REINSORANCE I . i
CONTRACT USEQE, l saveral pelnsurance contracts, whersby respondent, an insurer,
[

] i ] ¢ i
feticienars 81 © ¥44) trancfearred all or » partlon of the risk 1E had undarwr incan for
~mnad=- g Eobazt W. Hatelesan

I-H
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ite losureds chrough pollciss [*reinperance contracce®) lasusd by
petitioners, reinsupapa,. Pursuent ko the reinBurince COALTAGEE
at lshoe In Lhe instant case (contracts WSIE4, UB1AZ andfor
UB3S7. and UBEDE), the parkies ngresd to submit their disputes to
n tripartite pannl of arbliratore composed of “managing
offidiale® and "sxecubive officers® of Incurance companlas

On Aarch 19, 1997, respondeant commancad thraes ssperate
arbitration procseadinogs agelmwt patltionacs inwalving eelnsurance
clalms under: (1) contract U836 for indemnification of amsunts
allegedly paid to raspandent s Lnsured, Penmealt Chasmicals
Corporatleh {*Pespaslt*], Ln codnection wlth underlying
enviroonental pollytion clales against Pennsale (*Feaneall
Arbilration®l; (3] vontracts US143 andfor U557 lo:
indeinnlfloation of snounte allegediy paid to respondsnt®m
insured, H.K. Portar Company, Imc. [*H.K. Porter®], in eobr n

With underlying anbgagos-related claing againnt H.E te

[*H.K. Portes Arblirstion®); apd (1) contragt (]

indemndficacion of amownts ullegedly paid dant"m

insured, AT4T Mossay Metals Corporatiop el asplanes of the rights

under respondent's policies Lawusd roffied Tndistrlen.
Inc, [*Divarsitled*), In gm& with wnderlylng enviroomental
Q=

pollution clal=e ageinec Diversified (*Diversified Achleration®).
For both the Pennsalt Arbltrstion and bhe . Portar

Arbleratlon, the following lrhll'.nQ.:llull in contracte D5164

and Ug142' applina, O

Differences and disput tha two contracting partiss
with rafarence to t rpratetion or warking of this
Agreement oF sny B ciglrating tharefrom ar Iu ARy way
connectnd with \ whethér ariming halore or afeer cha
termination o ic® under the Agresment shall be setcled

lh an equitak ravhar than In a strickly legal wvay and in
such came rties mpres Es subail to the declaian of

Eha Arbifr . ong Eo bt chosen by the Company and the
obher e Relpsurare, and in the wwvent of

diwagre L becwsan thape Ewd Ehan an Depire who sRall havae
hes an by mald two Arbitrakors prewicus to their

g upan Arbitpation,

Q Arhitratocn and Uepice ohell be reneging officlsls of
neurance Asmatiaticons andfar Drganizations. amd their

Such Arblicraticn shall be beld bn Chicaga, 11lincis.

O decinion or that of the pajority of than shall be Finsl and
binding wpon the tus contracting partles wiehouk Bppral

Por Lhs Diversitied Arbltratios, tha lellowing arblération
clagae in relnsurance contrae: URE0N applies:

In the event of differencs ariciry becersn the conLinct Lng
partlen with reference to any bramsacelanes umder thim
AQREEMENT, such differsances muet ¢ wmubaltced o arbierat jon
upen the request of one of tha ezatricting parties. Each of
cha concracting parcies shall néalnite an arbitrator within

IThe partisc have failod to subait the arbltestion claums in
contract UBI5T to the court, However, esither patty diaputes that
tha arbitration clause in comtract WEILT applies to the W, K. Porter
Arbitrakion.
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ehirey days of baing requested to do e, and Cha Two named

whall salect an wmplrs befora antarlng upon the arblevation,

.+ - The maid arbleracors and usplira shall be executiva

afficerd af iRsurance companles not under tha osntral ar

sanaganent of slthar parkty tg thin MOREEMENT.

on April 30, 1897, tha partion axchanggd thelr raspective

party arbltrator desighationm, Feailcionetrs designatad am Cheir
arhitraterw, In cha Pannpelt End H.E, Porter matters, Joann=
Hoora, sn axmcutive offlcer of & Japanenes cainsurence company,
Tokio fe&, &Ad, in tha Diveraified matker, Rrthur Barrcy, an
gxpcut ive af flicer af & danasicle lmmurance CORPEIY, Ballance
Fatlonal Imsuranca Compeany

Bespendeant daslqmatad aam jtae

arbltracors, im tha Pencisalt and HW.E. Partar matburs, W. Magk
Wigsars, s axecutive offlcer of Travnlars Ingurance Company
[*Travalers”),. and im the Olversificed matter, Suean Stondhill of
Travelérw.

Hr, Higmora im tha Vics Peesldent of che Spectial l.l.n'l.,ﬁ:i't
Group at Travelsrs. Ms. Stonohtill ia the *Ozmeral D:M.
Environnental Litigatlon Group™ at Travelers. l:'uqiq.]:;y,
Travelsars and peeleienara ara imwalved iIn llu{?ﬂ\_‘:‘:‘l}l‘ﬂiurlul:r
diaputes, ppeludilng pondbing ﬂ‘."]‘.‘".l::'i'l'.lr.-rll‘.lnf.n\luﬂ'ﬂi:l.it odlm  Law

suit. According to patiticesrs, the d\ipdpes invelvs clains mads
¢\

by Travelars agalnsc reipsuTAncs Nllﬂ‘.l pubscy ikl Ly

N

Q

). .2

peticionars, srislng from wnderlying envircamental and asbestcs

related claime againet policies |nsued TERvalacrd ta LEw

A
P N\

Before the partles begun thaag¥ecesn of uspire welsction in

insureds.

the Pannsale, H.K. Porter, (h\-l'hxf:uizlzd matters, petiticners
filed tha inatent mt:i‘g&i_r'-‘@‘ﬂlpul arbitratlen wad digguallfy

\
roupondont® o l.l.'h].l:;d‘_&i;l,‘ PaL ik lodarn arges that Mr, Wigmore and
Ha, Sconshill lwl?&;h"-v disqualified on grounds of bisg and
partiality/ phgicioners allege that (1) the claims Ln the
1|.li|1l.'.l'.gri_>hhitlﬁa;| Travelarn and ai least eosa of Che pat ieloners
.rt.wlt ko thoes In the Ihetent accion; (20 Hr, Higemors and
*H' .'!E'ﬂ'!hlll irm porsonally lavolved in the nacters relatinmg ca
iu-:h disgutes; ard (3] Travalers has an steprnoy-ollent

relstionehip with the Jew £ime chac 18 ceprassstiog ceupondent Ln

the arbltration,

RABCUAAICN
I @ectign 10 of the FAR

Fetitioners aavert that this court ham subject matces
Jurisdiccian in the [nataAt mitters undsy the Conventlon on the

Ancognlt ion and Snforcessnt of Foralgn Arbicral Awards §*cha

United States
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cltizenship or

Lid., AT F.Supp, 230, 311 (8.0,
Le L8 undisputed that there Ia
14 U.B.C, § 13312.

Conventien®), § U.0.C. § 206, Tha Convention appliecs to actionm
invelvlng arbltration agreemfnts in comserclal eeontractn which
ars nat aptirely betwsen clelzens of the United Seates. Sgp 9
.5 €. §5203-03, Renpondant denilss thact thera is jurisdiction
beooussi (1) the Comvamtlen provides mo jurlsdlecionsl basls for

& goort to entercaln a challenge £ Lhe deslignotion of an

arbleratar; and |31 slthough the Cosvention lncorpogates all nan-

canflicting provislons of the Fadaral Arbitestion Aot (tha *FAA*,
iw.aC. ¥ b-160, pee % U.85.€ § 308, cthe only provisios in Lhe
Fak that muthorlazes a court Lo eddress arblrrarar bilas i3 § 30,
which allown only for & poot-ewsrd challenge.?
Sectlon 10, 9 W.8.C. § 10(a) |2} wstates, In pertinent parc:
for the district wherein the awsrd wan mads may make an

ordar vacating ctha award . . . [wihere there wam avident
parciality or correption in the arblizaters, or eithar n!

&

epandant basls for

ba diversiey of
barls for feders]

! The FAR Lteall doss nobt provide
Endaral question jurledlotion, Th
momé  ather lnda

juriedicelon,

%30, Im the instent caos,

Alkhough the Seventh Cireult bes pot squarely decided ths

Leswun,' othar courin addresaing It haw t, upder tha Tah,

caurte da mot heave puthority ta

arblerator danigaation on grognds ing ond parcimllcy. fas
.
Awalll. Imm. E-._'. jio F.3d BRI, 085 {3d Cir

1537 Iola

aard challanges to an

.. 56 F.3d 801,

G055 IsEl Cie. 1599N(T fce ovm cerma, § 10 suthorlzed court
uction unlf@é final award in made by the arbltravor.*). In

Qe:nm& Clrowit distingeiaked the faw cassa Lp which

Ariall,
n@ pavlawed slalss of srhitrator blus and parefality

At asard han been SEgged “ITIhose canes,® the courk

| Qllintd, *simply manifect the FAL's directive that an agresrsent

In apy of cha folloving casas Eha URitad Eiitas court im and Q~

to arbitrats shall not be enforced when it woeld ba Invalild under
general contract principale.”

Minilarly, In Old Espublic [nsurance Co. v. Hsadows
Indoenity Co.. LEd.. 70 F.Zupp. 208, 211 (H.D, 111, 1984}, Judge

1 dlchough che pespondent cites ¥eaudp Pire & Harine Ina. (o,
¥. Continental Camuslty Co.. 37 F.3d 45 (7th Clr, 1380, te
support lte positlon, that cees is not dispositive of the lasues
presented here. Yasuda dsalt with whether an inkerim order hy
arbltratora e &n "award® undar § 10 of the FAK. The Courg
axplainad, =[ill cha interim securlcy doda pot conatibute an award
wlithin this statute, the districe sourt had no jurisdletion vo heap
Lhis case.™ [Id. st 346.
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Aspan gtatsd thet § 10 of tha FAA doss nob provide & pra-

erhicretion remady for scbleracer blas ot partlalicy. He

axplalnad; "0ld Baspublic haa a remedy in the evant it feeln lc

ling bean judged wpfolely [by on arbitracer]. That ramedy,

howgwar, in aimply not avallable at this Eiea.* Jd. st 2032.

I ®e statlng, Judge Rapen ecknowledged that there ware at

least Ewa chges to bhe eoncrdey: Thicd Hak'l Benk 4w, Hedgo Grouf.

Ing., 749 F.Supp. US1 (M.D. Tenn 1950), and Hatropolican Casbalty
Ina. Co. % J.C. Peooey Camvalty Inm. Co., 780 ¥ Supp. BES (D,

Conn. 1351}, However, he disclnguished thosa canes [ros the ana

bufars hlm bscause theay Invelved allegations of actual

*mlieconduct ar lepropriety® by am arbitrator, not just

Judge Aspen concluded in Old Begablic H‘:l 1 t A2 che Fedaral

Arbitcetlion Act gave us the mithorit (1 Ih-l imparcialicy

of an arbitracer prior co lrhitn‘ is im cloarly pot & cadm

in which spch ceview La approg ET0 F, Supp. ac 213.

bgo in Avalll aad n‘]ﬂ-ﬂlﬂ.ﬂh“-ﬂr

petitionars suggest l&hlﬂ I8 pracadant In Ehis distrier o

motwithstanding the

nupport thelr that § §0 of the FAA permite courts Ko

raviaw pras jon challonges vo arbitrator partiality.
petltioneirs clte an unpulidlehsd cpinlon by Sudga

speclfl

[ Exanoton v. Kmnan, 94 ©F 4357 (October LY, L994),

@ op the same day that Judge Bspen’s cpinlon in O0d Raepubllc

Ak Lmmuded In Evanskom, Judge Wordberg stated that, “tha

"potentisal® or “lrstitutiomal”® blas. 014 Republl 078 ¥, Supp, -IrQ~ sl lley ol a egarh Lo coasldar arbluitater bias afier the

412,  In Hscropolitan, che cousc disqualified an mrbitcator

had apant & signiflicant snount of cime Alscussing Lawugs

evidence with on= of the partion prior to kie selecei 5 aj
arbiteator, In Hpdan, Judge hopen explalned, M% "

tlduclary relacionehip batuesn the srbiccst s’ the delendsni

char sssenclally ragquired the arbitrat

dafandant.* 0ld Kepubllic. 870 F.

miscondoct of flduclacry ralax

Ba parkElal o Cha

17, Finding nd mech

in the came hefore him,

arbitrabinn procesn in concluded [under § 10 of the FAA] suggeaca
that & court might make & similar ieguiey bBefors tha jleoceds
begins,* silp op. at *5

Howaver, as Lo claar [rom the ceot of Judge Wordberg'a
opinion, the above-mquoted paseage 1o dicce. W& axplalma: *The
Courl haolds ﬁlnl:r that it has the suthority to disqualify ¥ansa's

uenignated arbltrator as part of Les sbdlity to anforce

arbitratlon agresmanta.® Igd. ac *%. Accordingly. ve the extent

g United St
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petleionars’ nobtlond EBERTL jurisdiction undar § 310 of the FAA,

the motions sra denled.

11. The Belnsugance CoOLCAELE

Liks the Second Ciroult in Aviall and Judge Hordberg in
fwanston, this court agrsan that It ham jurisdiction to revies a
challsngs to an avbliracor'a irpartiality prise to tha cospletion
of an nrhitracion procesding as parc of the court's ablllity eo
enfovee arbitration agreemants. fas 3 ©.8.C. § € (providing thal
p oourt say *dirsctll that . . . arbitrstion proceed b the
nappnr provided for bn |the arbitratich sgrewment].® ) T Ryiall,

pha Second Circolt awplained Ehat tha few cames in which ¢ourta

have made pre-awird arbltraters disguaiifications sre almply Q~

praspler of & court’s enforcesant of an srbirpacion sgrasm
=$he couchetone of those cases,® Lhe Foagond Clreult con &

*ups thet the arbltratos®s relatioashlp Eo one pa

undiseliosed, or dwnanticipaied and unlavanded,
ipwalidating tha contraci.® 118 F.3d #% r

' Yo the axtant
F.Gupp. 851 [M.D. Temn, 19§00,
apme grounds ae the other cade
the Secord Clrocult hald that

L
ba distingulehsd én tha
y the plainelffs in Avalll,
s unpersusslve suthecity. In
{cont Leuad. . .1

=11

In Eyanitos, Judge Bordbarg aleo sipesndd than bbe mitharlty

to revled an arbitreros’s ispirtlalicy pr 1o Lewdance 65

gn arbltration eward eosnstad froa pntzest priaciplen

Thé comre’n role was [o “iaterpr Lh; aning = “dlelntereszed’
ai dt mpplits to arbitrate %t gongract betwesn [Lhe
EFLnsLon. \ o/t 4. ‘Evinsbos.” Judge Eoodbsrg

>

pxplained, *ia #lleging that [Eenza's shesen

parcion) .*

arbitratar] prably partial to Yamsa in vislaties of
Aﬁmtm. srgues thag the arbitraticn agroecant gaed

hah gactien 18 s Ineiring neutral srbieragees snd Kaked

enpt lan

i
Q n the contréct. To the extent the contrist se provides,
‘ | s Comift miy enforce the sgressent.” 1. a4t *§

In the ipstent case, the srbltrition dgrescestd ot idaus 4o
nat ge further than § 19 af the FAR In Imsring redtrs)
arbitratord. Inazesd, they appssr o suggest sdvoiacy
arbicrstlon and leplicitly foncede thar soee bliw ssy exist, TFar

the Penmsale and K. Porter oatters, tha applicazle srkivratles

clagas provides:

U, . .oontinesd)

the instant case, petitioners also cits Medgn to suppost their
porition, Like tha Sacoad Circult in lyaill, thie paarc flndy ghat
Esdge Ie unpersuasiva.

S

AT
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The parties mgres to submit to the dealsion of cha recognised this discisction. By the abeve-quoced languags, chay
Arblcrators, one to be chosen by the Company snd the other
ons by tha Relnsurers, end In the avene af dlssgreassent uppaar to have anticipaced that the part irated arblcracomn
"4 Batwaan thasa two then an Uepdre who shall have besn chowan Q
by sald two Arbitrators previoun to thelr Laktering (slcl might bs so sympathatic to ths nosi n roy'm incereates cthet
upon Arbicratlos.
en Suspira®! would be pecessary.
F‘ The Arbitratere sed Drpire ohall bo managing officials af
4 Innurance Aswociations and/or Orgenizatlons. Faticloners” l111q1:1$3:1‘!1!#ltu: partlality, however.
ﬁ sten not only from che ¥ that WMm. Stonphlll and Mr
1 For the Divarwlfisd matter, the applicahla arbitraticn
o Wignore allegedly -nN:l-: respondents (i.2. from the fact that
= clause prevides. ;
=] r
e Travalerd, tH par of Ho. BtopahLl]l and Me. Wigmops. Ban an :‘.;‘
] Each of tha contracting pecvtias shall nesminace an arbicracor m
_:‘, whthin thirty days of belng cequested Lo 40 o, and tha tuo Ak Larmay -5 laciopahlp with respondent "e attoroep), but =
5 namad shall selest an unplea bafors antarisg Epan che pa
= arbicration. . . . The wndd srbitratore and espire ehall bae aleo f e bing they sllegedly hawve agalnst pecliloncos M
evecullve afficeres of inearande companian mut undar the >
control or mansgenent of sither parky to Chis AGREEWENT. ApmgiNically, patitionars aliege that Mr. Wigeors snd Ms |'_,r.';|
Iy mo weoidene, sach agresment provides for thres Qlllj are, on bohalf of Travelerw, cugrently invelwed in 5
=
arbitrakoges: ons nemlnpted by sich pacty sad & fhisd “umpire® to | feqotiations with perltieners concsening conteact disputes m
=
dnelda {osuss disputed by the party-nomimatsd arbitratoss Li pleliar te chosg in the instant gede E
i
othar courtm addreaslng ithe lesue, this court cecognliaa IlO Ferhaps indicetlive of potentlsl biam. thie im not the sort E"
. =
pariy=-nosinated arbltrators may be more partial than of *actusl siscopfuct® chat, in Qld Republic, Judge Aspan =]
[ =N
arbitrators. Sse 8.9.. Lasana ¥. Marylaod © F.3d nuggastad could resulc in pre-sward disgualificacion. Mleo, by 5
B0, 4% {10th Cic. L19e8), cect. danled, i@ atn [19EF) i
i"An arbitrator sppolnced by & party is Pl:‘ill.n. only one otep ' The Webater'sn Third Hew  Internatisnal  Dickionsry, i
* wasbridged, (1%¥)), de{inea *unpire= asi “ane having aathocity to E"
emtoved [rom bhe controveroy and nes imgartial."j. 1In arbhitrace and make & [lnal decision aw . . 11): ap akborney at =
d law appointed to judgs & legal maccsr disputed by arbicvrators [20:
rafbing bhalr réinmiTaice conkrs ki partiad loplleltly an inpartial third party choasn by labor nansgesent to acbitrate =
disputes arlulnyg undar tha tarss of a labor sgreement .= ,E
; 3
-4 -13= ad=
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raquiring ehe arbitratars to he cucvent “axesublve officaza® of
other Inpurance coapanien lwhich could be expected Lo kave pome

kind af usineon relarionshlp as cospecitorn, allies, &r

advarsaries of seme or all of che parcles to the arbitentlond,

the partiss should have ressspnably ancicipated that s cenflice of °
Intarait might arlee, The Fact thak tha perties provided for an
*wmplre” suggesce thay Lhay did. Horesvsr, unlika the
arbitratlon ayreensnt in Evanobon., Lhe contracts in the fnetant
caes do pot epecily ther the party-nominabnd arbloravers be

"diginterested” or noutral ha Judne Foaner stEoted in Herlec

Tgimigancs i v, Iﬂlthﬁlhﬂ Infi. Co.. T4 F.24 E7F, 6§81 Tk
cir.}, cexk. fdenied. 64 w.5. 1009 [(E903), "(clha partiem Eo an
arbitration chooda thelr method of dispute resglutisn, and can

ank po sore Inpartialivy than Enheres in the method they Iu-O

disguallfied becauna aha ln oot an “sxecub lve offigksr

notelthstanding her affidavit to the ﬂmtlilet. pet |t ianarn

®inply aak the

choremn.

lautly, petitionars orgue that Ms. Scanshill ah

affer no svidente to puppart thils elals

court to “gummarlly vejeck® Ma. At 1 *sell-narving and

kv

ansibatenclaced affidavit.® Witheut sece, the eoust decllnes 1o

T

The court [inds Chat respondsnt® Qﬁiw of He. Migsase

and M. Scoashill sre not oombrary arhltration agreémenta

applicable o che Pennasly, . l‘l.ll:. and DEversliied mattecs,

Feticlopars® morions u\ are danled,

PFar Eh 3 set forth abowe, petitioners' moclops o

Q? -

(47

[ ' N

Eatgin raticn and disqaaiify arhicratora are danisd. and

=g

ra" macters before chin court are Jlesiaped

O@/é/

i Rsgust 7, 19387

W) Galibta—

Fobset ¥, Gettlmsan
Balted Stalam Dlatfict Jadge
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