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slonal history of the ADA, and finds that,
ennsistent with that poliey purpose, PlainGfTs
[nilure lo take her grievance in this matier
throagh the arbitration process does not. pre-
clude her from filing a clalm under the ADA
in federal court

0L CONCLUSHIN

For the foregoing reasons, the Court here-
by dendes Defendant’s Motion to Diamisa for
Lack of Subject Mpttor Jurisdiction. An
Oirder conatstent with the ressoning set forth
abowe s filed condemporaneonsly.

ﬁimm.m

QUASEM GROUP, LIMITED,/PiuintilT,
¥.

W.D MASK COTTON €OMPANY,
Defendanl,

No. f-dmn-M1L'Y.

Uniged\ States Distriet Court,
WD, Tennesses,
Western Division,

June 11, 1867

Bangladesh merchant brought  sction
apninst Tenneasse merchant alleging breach
of contract.  Tennesses merchan moved 1o
dismisa or for summary judgmment.  The Dis-
trict Court, MeCalls, J., held thet: (1) arbi-
tratar's decimon ool o hear ndermational
mrchant’s elabm on basis that elsim was
tme harred under terms of United Nations
Comrention on the Hesognithon and Enfores-
marnt of Foreipn Arhitrable Awards, was de-
cizion on the merits suhjest to proviskons of
Comrention. nnd, thas, was enforesable: (2
res Jadicaln harredl Bangpladesh merchant
from relitigating ssue of enforeeability of
arbitration agreement in contreet; mnd 3}
proper procedure when enforcing arbitration
elmess i to stay procesding pending arbitrs-

174]
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ton rather thas to gramt motion to dismiss
far Inek of suhject matier jurisdiction

Grraoted

I. Arbitration &=4

Treaties T4

Onder United MNathoms  Convention o
the Recognition and Enjéfoement of Foreign
Arbitrable Awards, owart piay hear dispuate
deapite pressnce S srbitral agresment if
court determineg that' srbitral sgreement is
null amd wold, iSoferative, of nespable of
nition @nd Erforcement of Foreign Arbétral
Awpridg, Aft 11, subd. 8, § USCA § 201
nobe.

L Arbitration =217

Treathes 2=¥4

Arhiiraior's dectsion pot Lo hear interns-
tional merchant's claim on basis thei claim
was time barred apder lerms of Unsted Mae
tioms Convention on the Racognition and En-
forcement of Forelgn Arbitrable Awmrds, waa
gecizon on the merita sibjest to provisions
of Comvention, and, thias, was enforceahls. 8
USCA §5 201-208

1. Judpmeni =T24
Treaties &13

Enforcenbility of arbitration agreement
in contract between cotton merchants in Ban-
l|.|:J.|.||:|ﬂJ1. ate] Tennesses was decded in prios
breach of contract setion, and, thus, rea jodi-
cats barred Bangladesh merchant from redit-
ignting issoe. where court made pecessary
finding that arhitration clause was mot mull
and void, moperative, or olherwise incapable
af being performed, even though decksion
granted Tenpessee corporation’s motion o
dismiss for ek of subject matter jurisdiction
over issne subject to erhitration under Linil-
el Natons Cosventlon on the Resopnition
and Enforeement of Foreign Arbitrabe
Awarde. 9 USCA # 201208

4, Arhitration =219
Treaties &3
When determining whether o enfores

contractunl clanse requiring arbitration an
der United Mations Convention on the Ree

cgnition sl Enforeement of Foreign Arb

United States
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ouble Awnrds, ooErt s dE'l.l*rnumrlg whather
o enforee contractusl cliuse rather than is-
s of whether it has subjert matter jurisdic-
thon over dispute, amd decision whether o
dismiss the action or enter siay pending res-
olution of arbibration would o on seope of
msues before court that sre poverned by the
arbifralion agresment. 9 USCA & 2m
e |-

ORDER GRANTING DEFENDANTS
MOTION TO DISMISS ANDYOR
FOR SUMMARY JUDGMENT

MeCALLA, Districs Judge,
This matter & before the Court on dedfen-
motinn (0 diming andfor for semmary
] mt, fbed Jamaury 6, 1997, DBecaose
the parties have suhmitied and the Court has
consilered materials oudside the pleadings,
the Court will trest defendant's mation as n
motion  for summery judgment  Fed
RE.Ciwv.P. 130h), 56 Faor the reasons set forth
below, defendunt’s mation s GRANTEL.

BRACKGROIIND

"The dispaie in this case arises out of o
al contracts to supply eniton entered
by the parties.  Plaintiff, Quasem Grolp,
(“Quaserm™), located in Bamgladesh
fgreed Lo purchase cotton from defandsnt,
WD. Mask Cotton Company, *Mask™), o
Tennesses corporstion engugad/in, the busi-

ness of exporting American.raw sotion.
ri0n December 1, 1960, Supsem Cotton
Led, mn allaged afiliste of plainti®f
&. ol E*eontract bo punchess

\

fpproximately (000 bales of raw cotton
2l Hﬂdﬂﬂuk_ This contract was as
e, seriabaEmber T1118. Compl at Exh,
Om or shout December 19, 1991, Quasem
itered inbo & second contract with Mask for
purchase of approximutely 10,000 bales of
cotton to be shipped in oqual amowsts

o March 1962 through July 1882 This
wal pssagnnd serwl numsher T1121

ot Exh B. On July 7. 1582, Qumsesm

igr Spinming Mills, Ltd, an affifiste of
n, entered inta & contract with Mask
purchase approdmately G000 bales of raw
bon for shipment. |n equal ammounts i Ao-
1982 and September 1982 This con-

tract was assigmed serinl number T1156
.Il.l'l"_lI A Mem 1w ."i.']_lil.l. of Mot lo [Memiiss mt

Exh. L

Each of the contructs botween Mask s
Quomsem, or its affilintes, proviles as follows

Iff asmdenble settlement of quality difference
is Empossible, arhitration for quality to be
poverned by Liverpool Uotton Association,
Litel., Livearpoal

Any irreroncilable differences concernming
contrnct terms, validity or alleged defuok
o be referred to technieal arbitratiqn by
Liverpoal Cotton Association, Litdy, Liver-
ol

The Liverpool Cotion Awshcipfion, Lid.
(“LLCAT), is an intermationdl asseciation com-
posed af cotton merchants, teéxtile mills, and
other businessos pifiléted with the cotton
industry with metwnbéEn’in approximmtely 58
cotntrem, Tho BOA has promulgsted eom-
prebensive frsdsriles Ervermng inkernabsne
wl eommérrin) Promesrtions in eottan and POV
erning tie-athitration of disputes which may
argegul of such tmnssctions. At all dmes
ralFrant to this procesding, Mask was a
mmber af thee LUCA,

By-low & af the LCA provides

(4 ] E\'l:l‘:.' pofilrast which shall b made
pubject to the by-lews andfor Buales of As
sociation, or subject to Liverpool or Arhi-
trmtion, or conteing words to o siniler of-
fect, ghall be deemed to provide ss one of
the terms Lhereal that any differences aris-
ing hetwesn tha parties {hwiretin, lpaching
or arming oob of soch contreets shall be
referred to arbitration in sccordance with
the by-lvws and Rules, and that the hold-
ing of such an arbitrution snd the obimin-
inff of an sward thereunder aball be a
condition precedent o the right of any
party o sich contract o commenss leral
procoodings nguinst the other party in e
spect of any sueh differehes ns aforesaid,
wred that nsither perty under such contract
sknll hove amy right of action aguinst the
ather tooching or prsing out of soch con-
tract, exeept to enforce the wward in any
such artitration.

Rualbe 212 af the LCA provides

=

.
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Unless otherwise mutually agreed to by
the bayer and seller, or an extension has
berem grunted in aecordance Wikh Che |'.'|r|.|r-'i-
sapfia of Bude 214 on sotton Hhi]l-plE'l:| (138

(b} Any place other than the United King-
dom, application for Arblbrstion on Quality
shall be mude within Gfty days and sam-
ples imizet be dispatehed or consdpned for
dispateh within seventy doys from the
Dote of Arrva] and the Arbitration shall
eammence within sight months of Dute of
Arrival

Rude 10 of the LOA provides:

{11 Samnpling shall, unless otherwiss
agread between the buyer and the seller,
take plece within forty days of the Date of
Arrival at the agreed point of delivery, in
the presence and under the control of theig
represeptutives.  ‘The name of the seller™
representative for thisn purpose shell \oe
given to the buyer on or before the\tender-
INg II:I I STV

2] Spmples for srbitrationsball be joantly
peled

@) In exceptionsl sfreipdtances, applica-
thon may be mude tohSignding Commdtios
A, in pecordancy with by-bow 110A, far an
exiengion of WEe\time limit stated in this
ritle

Appugently the retationahip betwesn the
partigs deteriornted, ond, on July 30, 1993,
iy filed a civil action in this Court, Civ
WOG-2668-M LA, seeling to recover dam-
iiges From Musk for bresch of contract and
hrewch of an alleged settloment nrising out of
Mask’s shipment of colton alleged by Qua-
pemm bo be of an inferior quality than that
required under the conbractis. The camplaint
allegped wvarious legal theories, inchiding
frond, misrepresentation, breach of contract,
and frand in the inducement

In responae to Quasem's comnplaint, Mask
flled a motion to diseniss, aeserting lock of

subjecrt matter jurisdiction and faflure to

| This Comvenisan, along wiik the Federal Aiki

wradion Act {“FAA™), codified s 9 U .SC 6§ 1=14
nrovwhdes for he jodicsl emdorcement of “privaie
v mnde agrevrsnls L arbirate,”  [ean Wik
Rawinnldy, Inid fved, 470 US. 213, 219, 105
S0 1258, 122 B4 LEdXd 158 ¢0985). The

Act rewenls chil Con
arbiirEisn  SFrecmenis

lerinlgdive higory al the
Eroas insended g place
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state n claim.  In essence, Mask ssserted
that Quasem's sole rermedy under the ocos-
tract wans arbitration before the LUA and
that Quasemn had permitted the time Hmits
far instituting sristraton to expire

On Oetober 51, 1508, this Court entered an
order granting Mask's motioprty dismiss for
lack of suhject matter josdtion The
Court foand that the cholfeet contained an
arbitration cluuse that wae enforeeable pur-
suant to the United Wations Comvention on
the Recognitonmad Enforeement of Foroign
Arhitrable #wwrds, 9 US.C & 201-208
{18700, , Specifically, the Court found that
the clafmg rdised by Quusemn were arbitrable
e “the contract and that Qussem e
filedhto plesd sufficient facts to demonstrate
frund in the inducement. The Couwrt conched-
#d that it Isched subjoct matter jurisdiction
and referred the parthes o arbitration.  In

nddition, the Court spocifieally declined tal

address the lsspe of whether any srbitration

claim was barred & 8 resolt of Cuasem's’

nutn-complianee with LCA Rules, finding that

such & cliim would more properdy be brought
before the LCA.

On Miggnest B, 1065, Quaserm Mled an appli-
cation with Standing Committee A of the
LOA for an extension of tme for the halding
of a quality arbitration along with |tz Points
of Clarm.  The LOA mvited Mask to pespond
to Quasem’s request that it be allowed to
asseri a quality arbitradion over three yesm
after the time for institutng sn erbitration
cluim hod expired inder the terms of the
contrect, Mask filed un ohjertion.

Om November 7, 1986, Standing Commit-
tee A of the LCA denbed Quasemn’s remquest
for an extenmon of time to bold a quality
arbitration becsuse the Committes was “an-
ahle to find thet usavoidshle delsy srising
from special circumsiances had ocomrred.
which prevented the buyers (Qunsam) fre
complying with the time Hmits stipulated”
Compl ot Exh 8 In short, the LCA doter-

i Lhe nafee boibing as other comtraces. [ 8t
TN I05 S5.CL ai 1742, The adaption of che
Comventon m 1970 expunded the A&t ingo the
ficld of imermateonal commence, providing fior
the emloerement of srhigrotion cloeses |m oom=
mercisl ransactions in oouniries thai ore parces
FUSL § MK

1 15 CisrvesiLsiif

United States
Page 3 of 7

e



QUASEM GROUP, LTD. v. W.D. MASK COTTON CO. 291
Chr @8 W7 F Suigsji. D88 (W.ER Tenn. 199T7)

mined thal Quasem’s clxim was barred by its
Rules due to Quasem's fallure to tmely inab-
ste & quality arbitrtion procesding.

(n September 18, 1066 Quasem Bled the
instant action, secking to recover damnges
arising out of Mask's shipment of cotton un-
der the same contricts that formed the basts
of the first setion and for breach of an al-
legeal settlement agresment a8 set forth in
the first action. Onee aguin, Quasem allepes
varions legnl theories, ineluding bresch af
controct.  intentionsl  misrepresentation,
promissory fraod, and fruod in the indeee-
ment o recover damages arising out of the
alleged shipment af inferior cotton under the
coptracts, Qumsem also seeks specific per-
formance af the allegel settbement betseen

‘l]-rﬁ:l m November 5, 1996, defen-
1 filed & motion to dismiss for fadbore to
state a claim.  On December 23, 1996, plain-
il filed an amended complain.  On Janaory
8, 1987, defendant fibed n motion to dismiss
amlior for summary judgment with respect
1o the amended compliumt. (kn FF'.‘IHI.H-I'}' T
1997, pluintiT filed » response, in the form of
. Worespanse to an Order to Show Caose.  Fi-
nnlly, on March 14, 1997, defendant filed
W smental response.

STANDARD OF REVIEW

. Under Rule 56(c), summary judgrmio. i
~ proper =il the: pleadings, depositions, dfiswers
o interrogutories, and admissiogs.on (e,
tagethor with the affidavits, [Papy; show that
hummmqﬁmw
thdrhurhemmdnr "k entitled to
gmen -.m.u.{uruw Fed R.CivP.
: Calnter W Satratt, 477 115 217,
W 108 S.0L2NE =52, 91 LEd2d 265
- (1985 “to Rule B6e), when con-
Eronted supported mation for
% the nenmoving party
hﬂuﬂ,mﬂwmﬂhgwnmur
| of his pleading, bt his response, by
| Mduvits or as otherwise provided in this
File, most sol forth specific facts shewing
there i o genuine ssue for trinl”™ A
e e of motorial fact exists “if the
s Pnteses [presented by the nonmoving party]
L8 Buch thel & ressonable jury could return o
i for the nonmoving party.” Anderson
Mberty Lobby, Inc. 477 115, 242, 248, 106

S0 2606, 2600, Bl LEd2d 202 (19861, In
essante, the ingiiry is “whether the evidence

presents 4 sufficient disagreement to require

submizaton W & jury or whethsr i &5 50 one-
gided that one party mist prevadl ps & matter
of law.” [ ut 261-52, 106 8.0t at 2512 In
considering o motion for summary judgment,
however, “the evidenee as well as all infer-
enees drown thersfrom must b resd in &
light mast fovornble to the party opposing
thie motion." Kochms v Linden—Alimak
Ime, 799 F.2d 1128, 1133 (6th Cir. 1885

DFSCTSSI0ON

Abthough the parties have ot directhy_pd-
whressed the Baoe, this case presegts & simple
and strufghtforward question;~What {8 the
role of u court under the, Maitgd Nations
Convention on the Hecogfgtion, and Enforee
ment of Foreign Arbitrahi® Awards (“Con-
vention™), codifled aN\TP.5.C. 5§ 201-20&
(1870), when = @ty seeks W enforee an
arbitrsl sward.grWhre o party sesls to e
the arhitral dedeision ms o defenss |5 an aetion
brought b wnother party. A roview of the
Corvertion ind codifving statute revenls that
the rolenl the eoort s well defined.

Bigrsuant fo § U8C, § 207, a “court shall
gonfirm the award unless it finds ope of the
J.,'.I"'ll'll.l:--l]'-.!L for refusal or deferral or rEcugmsLion
ar enforcement of the sward specified in the
said Convention.™ 9 USC, § 207, Article ¥
af’ the Conwention provies:

l. Hesognition and enforeement of the
sward may be refosed, st the request of
the party agninst whom it is imvoked, anly
if that party furnishes to the competent
authority where he recogmition and en-
foreement s sought, proof that:
{z) The parties to the agreemont referred
to in article I1 were, under the law applics-
bie to them, under some incapacity, or the
said agreement is oot valid under the low
to which the purties hove subjected it ar,
falling any irvalidation thereon, under the
lew aof the country where the award was
made: or

(b} The purty ngminst wham the awand i=

invoked wns not ghéen proper notice of the

appaintmnent of the arbitrater or of the
indication thereon, under the kw of the
country where the sward was made: or
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besn rmmsd in thal wbion™)l. In order for
rof fodicata Lo am;];u- therefors, tiree ole
mints mist o present: (1) 5 jodgment on
the merits in an sarfier scton; (2) identity of
the parties or their privies in the two saits;
and () Hentity of the cause of action or
clalms between both mmits.  Blowder-T s
Lak & [noerwily of [ Fownd, 402 115
33, 3334, ¥ 5.0CL 1434, 143540, 28
[LEd 24 788 (1971} Breowiowshs o fosdioe
Wante Sya. M'me, 49 F3d 137, 338 (Tth Chr.
1S Wade » Hopper, 000 F 2 1246, 1252
(Teh Cir. TSR

Althauagh plaintilf & correct that a dismiss
al under FedR.CroP. 12(bK1) for lack of
subject matter jurisdicthon permita the o
pleading of the action to bring it within &

'uu:‘t'u subject matter jurisdiction, ko
1

Life Ina Co v Umited Siates, 322 F.2d
350, 326 (6th Cir19090), and that the anly res
judicstn offoct of such a diemisssl & lmited
te the question of jurisdiction, Shockley o
Jones, B2 F.2d 1088, 1073 {Tth Cir.1%37), &
meressary fnding by this Court in resching
its conclusion that the Court lacked subjest
matter jurisdiction was that the arbitoition
clause was oot pall and void, inoperative, or

& otherwise incapable of being performed. A

review of this Coart's October 31, 199

| Order is instructive in this regard,

In that Chwder, the Courl frst ddentfied
four questions poverning the enfearsability of
prhitration classes found i germations
enmmercial agreements:

Ilhllmm Mmm’innn to

l:lfﬂu!'dﬂ]bll.llu‘ Con-
nnnh:mﬁ,ﬂm
prmde for arhitra-
-nl'lmzmm':.' eoantry?
!Lrhr:iu Ky, 1@; 8 USC

IE! Doclurstion of the United Stites

upon acpession, reprinted at B USCA
o § B0, Mote 43 (1990 Supp.).

3 Dobs the agreement arise out of a begal
relutionship, whether contructiml or mot

A In oo, e defendani correcily nodes, this Court
e plaintill every opporunity 1o assert and
Prove ket the arbilrslion sereemeoni was @

Cduced by fruod or wes otherwise imopershis

w’ afier P‘.‘I.lllllﬂ' e o auch mhivwing il

. ’hl Court refer thai case o arbitrasion,

which is considered as commercial? Con-
visibiadi, Arbels I8E 9 LS, § 202
il Iea party to th contract not an Aner-
can ebmen, oF doees the commerein]l rela-
tionship hkave some reasonable relabion
with one or more foreign states” 9 S0
§ D2
Quasem Oroup, Ldd = WAL Mosk Coblon
Co, Civ. Mo, 93-2668-MUL/A, elip op. at 4
iDetober 31, 10d) (quoting Tenmesser fm
porte fmc © Filipp, T46 F.Supp. 1314
(MD.Tern 190 The Court then nalst
thuat if it answers those foar guestion affimst
tively. it emust enfiree the arbitrel agrésmenl|

“unlesa it fEnds the sproement noll wed vEad >

inoperutive or ineapable of being\pErfhemed.
Canvention, Article [100." I lqmn’!‘ing Ten-
nezzee fmporia TG F Supp St W22

After congidering edeh of the above fue-
tors, the Court spesfieally found that the
arhitration ApTeeenL, was enforoeible; ac
cartingly, tha Uhert referred the parties to
arhitration, Yg &0 daing, the Court specifi-
eally nobed thit the agreoment wes not moll
and _yeibd, poperative, or meapable of being
peformed: “Further, plantiT has not s
ot Bifts amounting o fraud in the mduer
menl of the arbitration elugse ar any elaim of
irund which poes to the mmeing of the pgree-
ménl to prbetrata.” fd ot 6 ||;_||nri_|1;._r i s
F.:-Hpﬂ-'.r_wl':-c Fod Oradit Umerii o Dovenldaim
Luflcrm & Jenwrmble Sec Corp, 912 F.24 1563,
1667 (Bth Cir. 19505

Accordingly, contrary to plaintifT's asser-
tons, not oty was the validity of the arbitra-
tion agreement radsed in the previoes action,!
but the resodution of that issoe was necessary
to the Court's finding that & lncled subjeet
mitlér junsdichon over paintiffs elxim
Consexuently, by plaintffs own rationale,
that issur & pow res judicats bebween Lhese
partes"

Uansequenily, the Court finds that plmintidT
&= urmble to pursoe this action in this Cowrt
Under the Conventlon, this Court miest en-

8. o reaching this conclislon, 8e Court L gt
W dechnes i moech b e of wheiber res
judicata would sl har o [RELETY freen chal TP
the wvalidity al the arbitrnbion spreemem i the
sEl wnk nol iamed by the |-|..':||u y when ihe
matier was firsi before the Cowun asdd bedore the
cakn was reflermed o prbicrocion
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foree amd recogmize an arbitral desision i
lesis it findds that one of the grounds lated in
Article WV of the Comvention s applicable.
Beosuse the one ground set forth by plaincEf
in suppart of its position was decided sgnst
pluintiff in the previous action, the Court
must enforee the arbitral decwion.  In this
ease, the arbitrator found that plaintdl was
barred by the applicable males from porsding
its chulms. Practiclly speaking, therefore,
the mrbitrator found in favor of defeadant
Accordingly, defendant's molion to dismiss
and/or for summary judgment. is GRANTED,
amd this case is DISEMISEED WITH PREJ-
UDICE

[4] As s final matter, the Court notes
that part of the confusion in thes cané resilis

from the insppropriate terminology em-

pdoven by the puorfses and the Court in {he
first setion In diseussing the proper misth-
o of referral (o arbitration in theGeheher
31, 1954 Order, the Court noted the spnirn-
versy among the eourts,  For example,
courtz in the First and Seegnd Lircaits ad-
here to the view that thedpgoipriote remedy
under the Comventiot ig \dlismizssl of the
complaint for lack of sulyést mater juriadie-
ton. Epg, Sidewudy lse v Companic de
Acero del I'llfiﬁgh 453 |:"Ruil|:|. 2 (EDNY.
L9TE); Ledée,n Veramicke Rogno, 684 F.2d
154 {lat BirgsE) In Rhone Medilerranee
r.'r.-rh:1|1-rr._|_;|\|.|'n Froncese h Aamicwrasnioms &
Ripavcirrasond & Lawr, T12 F2d4 50 (3d
Lindaid), however, the Third Ciremt af-
fned the distriet sourt's halding that enter-
ing n stay pending aroitratzon was the proper
miethiod of rferral onder the Convention,
To further complieate matters, in Temnenees
fmporte, Judge Nixon, sfter diseussing the
insue at length, eoncluded that sither method
of referral was appropriste. 745 F Bupp, at
1524

A review of each of these cases and, more
impartantly, Lhe stotute
shows that the Court = ot fered with o
jurssbictionnd  question.  Indeed, unlike the
FAA, which, ":-:.-mﬁing alope, dos b [re-
vide n basis of federal jurisdicton,” West-
moreland Copetal Corp, v Frendley, 100 F.3d
P53, 36T (Fd Cir 1066 oeeord Ford 2 Hem-
dion favesl, fone, 30 F3d 256, 2567 (Gth
Cir. 1984, the emabling legmslation af the Con-

ikmall, Bowwrer,
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veatson, 3 LG § 208, confers federal qoes-
tion jurisdiction on proceedings brouwght un-
der the Convention, respective of the
amount in controversy. Moreower, I the
ot were foreed o dismiss for lack of sub-
ject matter jurisdiction a8 & result of the
arbitration claose, the eowrt would mot have
the authority to refer the porties b arhitoa-
tion. & result thst would bi.plearly ccatrary
to the sxpress provisions.of the Arct. See 9
USC, § 206; Filent v Chilewich Intl
Covp, T8 F.Supi, 1999, 1241 (“This is fuctal-
Iy absurd beésuse the emabling legislation
gives the distfist eourt the power at lesst to
pompe] arbitmetion, How coald even this im-
it gerwnr Be exereised without subject mat-
terjurbsdiction™).  Viewsd in this Hght, the
imgie before the Court becomes & plain and
Giple contract Eoe, and the only desiaion
facing the eourt is whether it must enfores
the contractmmsl provision to arbitrete. See
Dean Witter Reymolds, Inc. v Byrd 470 DS
213, 220, 106 S.Cx. 1278, 1242, 84 L. Ed 2d 158
{1085 (noting that the legislatve history oft
the Act rovenls that Congress intended 18
place srbitration agresments upan the smma
{onting &= other contrasts).

In pum, the Court fnids that a mere appr-
priate view of such cases i8 that the eouart is
enforeing the contract, and nol that @ lacks
subjeet matter jurssdiction over the dispute,
[n this respect, the dession of whether to
dismiss the entire setion or enber a stay
pending the resolotion of arbitration would
tirn on the seope of the issoes before the
court theat are governed by the arbitration
agreement.  For example, if all of the issnes
in dispute are governed by the arhitration
aprecment, then it would penerally be an
i fFicsent wsp of the coarts doeket to enter &
stay, when the arbitration will likely be dis-
pesdtive af all the issses, Hul see Tennessee
Imporia, 7456 F Sopp. at 13256 (" Nevertheless,
in certain cases, & stay may be a more appro-
priate salution. Should, for [nsiames, the
court desm prefiminary injunetive relied nee-
gsgary to epsure that the arbitration process
remauns & meannghel one a stay woild
preserve the eoart's authority to order soch
refief without unduly mterfering in the arbi
tration of the snderlying elddma™. On the
eontrary, if ooby o =mall part of the dispute
before the courd is governed by the arbitra-
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ton agreement, then the court should likely
gnier 8 siny pending the ooteosme of arbitr-
ton. This decision. of course, shoukd be lefi
to the sound discretion of the district court in

ita powrer Lo manape it docket.

CONCLISTON

For the reasons set forth above, defes-
dast’s motion to dismiss snd'or for sEmmary
judgment 8 GEANTED. A separate order
will follow with respect to defendant’s pend-
ing meticn for sanctions,

gt

LABORATDEY CORFORATION OF
AMERICA, INC, Uin National Health
Laboratories, Inc., Plaintiff,

L

UPSTATE TESTING LABDRATORY,
INC., flv'a Ommnilab, Inec.,
Defendant

Moo 96 C DORS,

= United States Diatriet Cowrt,
f N.D. [Hinois,
Enatern Divisian

May 20, 1997

Prospective ol business fled

Wrnlh‘ " un masef purchsss
agrrement, Iﬂ,&lﬂ:ﬂd SRCTOW  WETTOMETE.
The venden Aol coumtrereinims and both pr-
et Bucklo, J, held thot- (1) the
"hest offorts” clause of the underbying agroe-
ment was enforeenhls agminst the prospective
porchaser. () trishle fact bmucs existed on
whethor the porchaser breached the provi-
sor; () the vendor was bound by » forum
mioeion rlume 6 the eserow EETesment,
oven if thut claise #d not appeir in the asset
Porchase agreement: (4) sny bresch was not

metinnahle ax frad; snd (5] (et Ssoes exist-
ed on the breach of warranty claims

Uirdered aecordingly

L Conirncts &1 )

To be enforeeable under New York low,
contractunl best efforiz clouse must o
cienr et of puidelines, either express or im-
plied, agairst which parties’ best efforts may
b meensured

2, Contracts #=12K 1}

Under Mimoks law, oopress choiee of Ly
provision will not be given effect if i woild
vinlnte fondamental Tlinois pobbe poligy and
il [lingis has materally jprenter ieierest”
litigation than chisen formm

L Sales ==1(4)

Linder Mew York e, Geal efforls closses
of asset purchase agweament was enforeesble
mminst prospectivé pubchaser, onen iff it eon-
tained mo expligii\shndords for assessing
purchaser’s hefbpfToris; stnndards eould be
implisd frafr-eircumstances indiesting that
particl gowl® was retention of business ac-
coifile, wr] purchsser had fairly elaborate
ittowmpd polickes and procedurs for acguiss
diffrand retention of sceounts

L Federal Civil Procedure &=2510

Germgine issses of material fuct existed
preciuding smmmary judgment sguinst pro-
ppective morchaser of business, on whether
prospective purchaser’s efforts were enough
to =afisfly “hesi efforts™ cloonse of asaed pur-
chase agresment and whether prospective
[mhmr’n alleped Mmalure (o ose beat &fforis
to retals ellsnts setuslly casssd damape to
vendor,

b Conbracts S=20h

Yendor that agresd o binding formam
selection cleese in eserow agreement, but not
in asset purchase agreement, could not avid
forum selection claese which r!-l-ﬂl.q.rnl.LHJ &
nois a8 sitms for litgeton; lack of foram
nedection clunse in aasel purchass agroemenl
did not permit vendor to eseape Fnding pro-
wision amd to svold lshility for damages after
it Al mait in enother jurisdietion.
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