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MEMUBRANDUMN AND (RDER
VAN BEBRBER, Chiel Judge,

This breach of contract action |8 before the
gemrt upon defendant’s metion to dsmize for
lack of furisdiction (Doe. 10). For the res
sons staied below, the moton is deniod.

[1] Defendant argues that the court |scks

suhject matter juriadiction to hear the case
becazse the amount in contrwersy docs not
exceed $75,000, as the rocent amendment to
2 USC § 1350a) requires. See Laughitn
© Kmeart Corp, B0 F.34d 571, 872 (10th Cir.)
“A eourt loeking jurisdistion must dis-
mins the enuse at any stage of the procesd
imps in which it becomes spparent that jurs
diction & lscking.") (internal gquotations and
citations omitted), crrl demand = | -
—, 116 8.0t 174, 133 L.Ed.2d 114 (E355)
In the eomplaint, plal=ntif allepes damages in
the nmaount of $04.061.89,
2] Om Octoher 18, 1996, Congress
pnended Seetion  138%a)  inereasing  the
smount in comitroversy regoimement or diver-
alty jurisdiction from $G50.000 to S75H000
Federal Courts Improvement Act of 1906,
Pob.lo Mo, 104317, § 205, 110 Stat 3847,
The amendment besgme affaes
“thre nimety doye after its enactment. Jamudry
IT, 1997, md & pot refrosstroe., (Id)) sof
TurmenUenane v Hyman/Power,\ 11T F.4d
12 1819 n. 8 (Tth Cie 18907, Coundech Der
Co' v [wiverzity of Comm, Edye Prop, Inc,
¢ F3d 677, 681 . 1 @/ Cir. 156 Evana
e Lallonds, - 1997 - WLNIWEIE, ot *1 0. 1
(N.D Miss. Mar.1d, 197: Eew-Dan Forms,
fmc. v. Monsansgy G, 962 F.Bapp. 370, 374
1 (W.D.La. 1N Fox Conslr, Inc = Weller,
1997 WL AUSS, ot *1 n. 1 (DuCofo, Jon 22
15657,

[3] "The amount in sontroversy réqiare
ment & determined at the Bme the complaint
was fled.” Watsom v Blenkinakip, 20 F3d
B, 387 (10th Cir. 1994k ser T.K Hife Codly
mon Repait, Mnc v Stofe Form Myl Auin
Ime Ca, T80 FSupp. 254, 256 (D Knn 1902,
Because plaintilT filed its complaint on De
cember 8 1906, the $75,000 mmount in eon-
troversy requirement does not apply to this
T,

IT I8 THEREFORE, BY THE COURT
DEDERED thut defendant's mation to die-
misss for leeh aff jermdiction Moe 10) s de
miesd
of this order to

R 0 -
The clerk shall mafl

& PO I

[ma]i§)rch

IT IS 50 ORDERED,

MALARKY ENTERPRISES, MaintifT,
%

HEALTHCARE TECHNOLOGY,
L.TD.. Helfrmainnt.

Civil Action No. Be-2250-GTV

UniteslStates District Cowrd,
. Kansas

Aperl 25, 1997

Exrclusie Marth American destributor of
manuincturer’s products brought breach of
SONEnet H g mamifacturer, and
manufactarer moved Lo dismss pursaant Lo
arbitration clazse in distribuior agreement
The Distriet Babber Chisd
Judpe, held that monuinsturer did not wahae
it right to compel srbitration of parties
dispate whether by initally denying exds-
temoe of distributor agreement, by engaging
in litigntion activity, ar by walting for almost
five mopths after filing of distribotor's eom
plaint before it attempted to enforee arbitrs-
than elpame

i 1 a]

L.IL'J::.. r"-il.'l

Matinn pranbicl

1. Arbitratoon &=4.]

Intermationnl dispute muosl be rederred
to arbitration under the Convention on the
Recognition and Enforcement of Foreign Ar-
hitral Awnards, where there s agreement n
writing to arbitrate subject of dispuwte, where

agreement provuees [or armitFation i LeFmio

rv of signatary of Convention, whers agres-

U 2T
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ment aries out of legal relationship which,
whether contractial or not, = considersd to
be commereial, and where one of the parties
to agreement I8 pol an Ameriean citizen or
where parties’ relationship has some relation
with one or mare foreign states. Convention
on the Recognition and Enforeement of Far-
cign Arbitral Awards, Art I et seq. §
US.CA § 201 note.

2. Arhltratbon 2=6.2

Mere fact thal representative of forsign
facturer hod any distritvtor agresment with
United  Sistes marketing sompany did not
preclade munufactarer from secking to com-
pel arbiEration of parties’ dispute, on theory
that there was no agreement to wrbitrate as
respuired under the Comventipn on the Reeog-
nition and Enforcement of Foreign Arbitral
Awmrda, where manafacturer lnter
that parties had entered into
agresmpnt.  Convention on the Reso
and Enforeement af Forelgn

Aowards, Art. 1 et seg, 9 TSCA
1. Arbitration e=21.10

s netions wre ineonabstont with right to
: whether litipation machinery has
substantinlly imvoked before party moti-
fied opposing party of its intent to arbitrate;
whether party either requested arbitration
enforcement elose to trial dute or delayed for
lang period of tme before seeking =iay af
lswsiait; whether defendant seeking arbitru-
tion filed coontercnbm withoot ssking for
atay of proseedings; whether bnportant inter-
vening ateps have taken plsee; and whether
dely affected, misled or prejudiced opposing
party.

1. Defendant hay roquentcd ol srgument on (s

moetine o dismlss.  Becaase the comirr fieds char
ornl orgumeni would not be of moserial asils-

# FEDEREAL SUPPLEMENT i

i Arbitration e=21.3(1, &)

Fﬂnmdﬁmﬂ'
mu-nmujngmmmw-
urising out of its distributor arresment w
Lﬂme‘imﬁm&uﬁﬁuﬂd
cdenied existenece of distributor v
had engaged in [itigation setivigyras, had’
walted almeost five months after Elin g
artiltration clame, whereen ;
taken place in io
ifate was still five month
tor did not

VAN BEBBER, Chief Judge.

Plaintiff brings this diversity action assert-5

ing cluims of breach of comtract, unjust en- S
richment, and tortious interference with con- 2
truct. The case comes before the eourt on®
defendant’s mation (Doe. 10) to dismiss por-
suant to Fed R.Civ.P. 12(b)6).! For the rea- |
sons set forth below, the motion i pramted.
J'-rﬂuipmni 3

Plaintiff Malarky Enterprises, Inc., s Kan-

s corporation in the bosiness of marlketing
and selling Cardiospors Heart Rate monitors
and systema, entered into & Distributor
Ayreement in September 1904 with defes”
dant Healtheare Tochnology, Lid., & foreign
eorporation maintsining its principal place of
buesiness in the United Kingdom. Healthesrs 8
is the mamufacturer of Cardiosport Heart
Rate monitors and systems. [Under the
terms of the agreement, defendant appointed 3
mece in the resolusion of the motion, the Feguest)

indenied. Ser [ Kan, 7.1



plaintilT the exclusive Narth American dis-
" tributor of its products. On May 24, 1996,
filed this action nlleyrieg that defen-
dant brenched the Distribntor Agrecment in
| a variety of ways, unjustly enriched itself at
pluintiff's expense, and interfered with plain-
Hff's prospective business relations.
Paragraph 16 of the Distributor Agree-
. ment. & copy of which plaintifl attached to its
~ complaint, contains a mandatory arbitration
| provision, stating:
Any dispute, sontrenersy or cluim arising
out of or relnting to this sgreement, shall
be settled by arbitration in England upon
written noties of ane to the other in acenr-
danee with the Arbitration and Coneilintion
Hules of the Internatiomal Chamber of
Commerce. Each party shall pay fts ovn
_ expenses in connection’ with the nrbitra-
thon,

. Defendant now moves to dismise the ease on
. the grounds that the arbitration elause in the
. Distributor Agreement [orecloses the action

Il Sieuderde

A court may not grant & motion to dissmiss
faflsre Lo stite 1r_Hnu.nhuﬂ.:ppen1

=

_-Mdlmﬂﬂiﬁwh&m-ﬂu
" pluintif? ultimately will prevall, but whether
" It Is entitled to offer evidence to support its
| clnims. Schewer v Ehodes, 416 US. 22
| 236, o4 SCL 10R), 1686, 40 LEd2d %0
(18740

. The arbitration provision at ssue, revale-
_ ing around a commersial agreement between

MALARKY ENTERFRISES v. HEALTHCARE TECHNOLOGY, LTI
it as ¥63 FBupp, 14T (ILKan, 1997]
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entities of different mutions to orhitrote in 2
foreign cosntry, is governed by the Conven-
tion on the Recogmition ami Enforcement of
Foreign Arhitral Awnrds (“Convention™), #
UEC. § 201 note. The Canvention was en-
ncted Eo ensure the cfficscy and to unify the
stundards of nterantional commercial trans.
actions, Scherk & Alberio-Culver Co, 417
.S 506, 516 n. 10, 34 5L 2445 2456 n. 10,
d1 LE4d2d 270 (1974). The United States
and the United Rinnﬂmmi:lth{.m

ing Btates to the Convertion, 8 11.5.C.

nate, art.  XVI. which, having been

tmﬂmhpm:lrﬂmhwuf
Smies. 15 Const art VT, rﬂ.

[11 Artiele IT of the C
that eowrts of a

poan agreement i writing to
wrhdtrite the subject af the dispate?

¥ Does the agresment prodde for arbé

trution in the territory of the signatory
of the Comvention!

() Does the agreement arise out of o legal
relationship whethor contractand or
mot, which is comsidered os commer-
einl?

(4} Is a party to the agreement mob an
Amerimn cittmen, or does the comimer-
clal relationship have some relation
with ome ar more foresign states?

Riley v Kingsley Underwriling Agrmcies,

Led, 60 F2d 063, 955 (10th Cir. 1962 cting

Ledee v Ceraomiche Rogno, 654 F.2d 184

18687 (1st Cir.1982). If these gquestions

are answered in the affirmative, the court is

required to order arbitration. Jd.

[2] Only the frst prong of the test B in
pontroversy. Pluntilf comtends that the ar-
hitration provision B mappleable beeaise de-
fendant kas denied the existence of the [Ee-
tribotor Agreement.  See Cilp of Wamego &
LR Foy Comatr. Co., 9 KanApp2d 188, 675
P2d 912, D16 (1084) {2 party repudsting a

OQ~

Unitled States
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eontraet muy not compel wrbitration on any  (citing Peferson, 349 F2d ot 457-551"8m
fmee in the contraet) (citing Bertero ¢ Supe-  also Jacksos Trak ThL P2d st 129 (4 :
rior Court, E16 Cal App.2d 213, 30 Cal Rptr. ae
T8 (19631 Defendunt, however, doss not
dispute that it entered into ard remains a
party to o binding agreement with plaintiT
The fact that defendant's former managing
director sent corresponcence to plaingifl de-
nying thut o contract hod been formed is
frrelevant in light of defendant’s present con-
epumion ® The epurt, therofore, finds that
there is an agreement in writing to arbitrate
the subjeet of this dispute.

[3=6] Plaintifl fierther prgues that evon i
an agreement doss exist, defendant has
wiived its right to compel arbitration. As
pobiciea favoring arbitration, o party assert- ST D
ing o waiver of arbitration has 8 heavy bur-
den of proof. Peierwom v ShearsorAmeri-
can Expreas, [uc, 840 F24 464, 466 (10th
Cir1088 DM Ward Consfr. Ca. v Electric
Corp, 16 KanApp2d 114, 303 P24 5503, 67
s, A wuiver of arbitration rights re-
fquires an onequivoend demonstration of in-
tent to walve. Jackson Trok Gronp, fre &
Mid Sindes Pori Auth, 38 Ksn, 681,
P2d 122, 129 (1288} In determining
er a party has wakved its right to
the eourt examines the following

pribeafed/ arbitration enforcement  frigaticn machinery.” Althotigh defendant
ool date or delayed for 2 long  initially denind the existence of the Distriba- |
heftre secking n stay; (4) whether tor Agreement, it now concedes that a bind-

judicial diseovery procedures pot avnilable  evinee an unequivoeal intent 0 waive B
in arbitration) had taken place; and (6)  grhitration rights, and plaintT does not ap-
whether the deisy affected, misled, or prel-  pear to have sffered any prejudice as
udiced the eppasing party. result of defendint’s actions. Accordingly,
Metz v Merrill Lynch, Pierce, Fenmer & the court shall dismiss the case without prej-
Smith, 39 F3d 1482, 1480 (10th Cir1984) udice and refer the motter to arbitration s

% In iis reply briol, defendant expressly dissvows rector and cancedes that it eritered inso a bind
the cormspondence of its lsrmer smaseging di- ing DFistribeiior Apreerment with plalnsff. —

United States
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Cloe as 982 P Supp. P31 (DK 19%T)

'.H forth in the parties’
mEnl

IT 15, THEREFORE, BY THE COURT
ORDERED that defendunt’s motion to dis-
miss (Doe, 10) is granted.

IT IS 50 ORDERED,

Distributar Apres-

b=

Nathaniel GUESS, Plaintifl,
¥
UNITED STATES of America, Defondant,
Civil Action No. 36-Z307-KHV.

United States vwits i game position, for Habdl-
ity purposes, o8 g statatery cmployer goder
Kansns Workers' Compensation Act ane wis
entitled to nssert exclosive remedy provision
of the Ast a= a defense to aetion brought by
campnny  employes  wider  Federal Toot

Cluims Act (FTCAL 28 TTSCA N Mb]oz

KB A 44501, 44-50Ekal

2 Workers' Compensation S=187 8
When United Btates seoks
pleyer status, fomus = on

department which mm&
3. Workers' Ca i <1

 iftEgral part of principel’s trade ar busi-
ez, wnel (21 whether work being performesd
ployee is such o= would ordinarily have besn
done by emplovess of principal. KSA 44
BT, d4-50al

Gene P. Geuham, Jr, Mary E Clope,
‘White, Allinder & Grabam, L.1.C., Indepen-
demee, MO, Hebeosa L. Rolfl Terrdl Law
Firm, LLC_ Konsas City, M0, for Plaistifl,

Mancy M. Londiz, ifiee of 1.5 Attorney,
Topeka, ES, for Defendant.

MEMORANDEM AND ORDER
VRATIL, District Judpge.

This matier comes before the Court on
Defendand’s Motion For Swmmary Judy-
wment (Doe, #8360 fled March 10, 1997,
Pluintifl bringw this artion to recever for
ployment with Intown Properties, Ine. [In-
town™) & property marsgemen! company
which eontracted with the United States De-
partment of Housing and Urban Develap-
ment ("HUD™) to manage amd operute multi-
{xmily hovsing propertées in the Kinsas Cliy
mroi.  For the follewing reasons the Coort

O

United States
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