
382 961 FEDERAL SUPPLEMENT 

defendants are liable for attorneys' fees for 
its trademark infringement, pursuant to 15 
U.S.C. § 1117(b), we need not award to 
plaintiff attorneys' fees under CUTP A. In 
addition, we are not now capable of deter­
mining proper punitive damages. While pu­
nitive damages might be appropriate, Ti­
mex's recovery of treble damages may well 
eliminate the need for an award of additional 
punitive damages under CUTPA. We re­
serve decision on this issue pending a deter­
mination of actual damages. 

4. Timex's Other Claims 

Timex also seeks summary judgment on its 
claims for common law unfair competition, 
common law trademark infringement, tor­
tious interference with contract, breach of 
contract, breach of implied covenant of good 
faith and fair dealing, and common law fraud. 
We do not address these claims, as we find 
that any possible recovery under such clairns 
would not exceed Timex's pennissible recov­
ery under the Lanham Act and C UTP A. 

CONCLUSION 

For the foregoing reasons, plaintiffs mo­
tion for summary judgment (Document # 30) 
is GRANTED and defendants' motion (Docu­
ment # 39) is DENIED. Defendants are 
hereby enjoined from making any further 
use of the trademark STEALTH (or any 
other term or symbol confusingly similar to 
the STEALTH trademark) in connection 
with the manufacture, labeling, promotion, 
advertising, sale, or offering for sale of 
watches, clocks, other horological instru­
ments and accessories thereto. 

So ORDERED. 
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COLT'S MANUFACTURING COMPANY 
INC. and New Colt Holding 

Corporation, Plaintiffs. 

v. 
• 

DEVTECK CORPORATION, carrying OJ 

business as Diemaco, and her M&jes~ 
the Queen in Right of Canada, Actilll 
Through and Represented by the Minio 
ter of Supply and Services, Defendant. 

Civil No. 3:96CVOOO79 (PCD). 

United States District Court, 
D. Connecticut. 

April 9, 1997. 

Corporation filed motion to compel arbi 
tration of its trademark infringement, misap 
propriation of trade secrets and breach 01 
contract claims. and foreign nation, as om 
defendant, filed motion to be dismisaed froJ:, 
case. The District Court, Dorsey, ciuJJ 
Judge, held that: (1) corporation was:. l,li 
entitled to stay of litigation pending arbitni' 
tion under the Convention on the Recognitio~ 
and Enforcement of Foreign Arbitral 
Awards, and foreign nation would be dis­
missed from action, and (2) statute governing 
federal court stays of state court proceedings 
did not authorize stay of state court proceed­
ing in which it was determined that dispute 
between parties was arbitrable. 

Ordered accordingly. 

1. Arbitration ""'23.9 
Corporation that brought action against 

foreign nation was not entitled to stay of 
litigation pending arbitration under the Con­
vention on the Recognition and Enforcement 
of Foreign Arbitral Awards, and foreign na­
tion would be dismissed from action, where 
foreign nation had not refused to arbitrate, 
but instead had gone forward with arbitra­
tion, so that corporation was not "aggrieved 
party" entitled to stay. 9 U.S.C.A. §§ 4, 
201-208. 

2. Arbitration ""'81 

Corporation's motion to compel arbitra­
tion was not barred by doctrine of res judica-

 
United States 

Page 1 of 6

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



\ 

{ 
i 

i 

• 

• 

COLT'S MFG. CO, INC. v. DEVTECK CORP. 383 
Cite as 961 F,Supp. 382 (D,Conn. 1997) 

ta, despite its failure to raise arbitration is- J. BACKGROUND 
sue in prior state court proceeding, in which On January 17, 1996, Colt filed a demand 
it was determined that valid arbitration for arbitration with the American Arbitration 
agreement existed; corporation's motion to Association ("AAA") and a complaint for 
compel would not impair rights or interests trademark infringement, misappropriation of 
established in first action, but would merely trade secrets and breach of contract, seeking, 
effectuate decision of state court. among other things, an order compelling ar­

3. Arbitration e=>81 

Statute governing federal court stays of 
state court proceedings did not authorize 
stay of state court proceeding in which it was 
determined that dispute between parties was 
arbitrable; state court had already ruled on 
arbitrability, and that decision was res judi­
cata despite pending appeal. 28 U.S.CA 
§ 2283. 

Ralph G. Elliot, Mark V. Connolly, Tyler, 
, Cooper & Alcorn, Hartford, CT, Robert Pen­

china, David A. Schulz, Rogers & Wells, New 
", York City, for Plaintiffs. 

D. Yale, Anthony M. Pa1azzolo, Jr., 
Alix & VanKirk, Hartford, CT, 

T. Shearin, Pullman & Comley, 
rid"e1>'rt. CT, Karla J. Pinion, Desmond T. 

Condon & Forsyth, New York City, 
Devtek Corp. 

. Brad Breen, Orrick, Herrington & Sut­
cliffe, New York City, James T. Shearin, 
Pullman & Comley, Bridgeport, CT, for Min­
ister of Supply & Services. 

.• ' RUUNG ON PENDING MA1TERS 

" DORSEY, Chief Judge. 

'~· eur;;,nt1y pending are:, (1) Defendant Her 
MaJesty the Queen' in Right of Canada, Act-

, tng Through anll Represented by the Minis­
, ~ oC Supply and Services' ("Canada") m<>-

to dismiss, or, in the alternative, to stay 
litigation as to Canada; and (2) Plaintiffs 
Colt's Manufacturing Company, Inc. and 
New Colt Holding Corporation's ("Colt") m<>­
tion for reconsideration. Also ripe for con­
~eration is the resolution of whether this 

, ease should be dismissed under the doctrine 
res jut!.uaUz.. 1 

parties were asked to brief this issue in the 
,21. 1997 Ruling denying Colt's motion 

bitration, injunctive relief in aid of arbitra­
tion and money damages. A hearing was 
held, and the parties agreed, under the 
Court's supervision, to engage in limited dis­
covery. The parties ultimately negotiated 
the terms of injunctive relief and entered 
into settlement discussions. Throughout 
those proceedings, the parties stated their 
intention to proceed with arbitration should 
their settlement negotiations fail. Apparent-
ly, settlement negotiations did fail, arid Colt 
attempted to proceed with arbitration. How­
ever, instead of submitting an answer in arbi­
tration, defendant Devteck Corporation, car­
rying on business as Diemaco ("Diemaco"), 
filed an action in the New York State court 
to stay the arbitration. Canada cooperated 
in the arbitration proceedings, promptly fil­
ing an answer. 

Colt appeared in the New York proceed­
ings, and on October 1, 1996, the New York 
State court ruled that the parties' disputes 
were subject to arbitration and denied Diem­
aco's motion to stay arbitration. Diemaco 
filed a notice of appeal. The appellate court 
issued a stay of arbitration pending appeal. 
On October 21, 1996, the AAA notified the 
parties that the arbitration would be held in 
abeyance pending the outcome of the appeal 
by Diemaco in New York. 

On October 21, 1996, Colt filed in this 
Court a motion to compel arbitration against 
Diemaco and to stay the New York proceed­
ings. Canada filed a motion to be dismisaed 
from the case, or, alternatively, for an order 
staying the litigation as to it. Colt's motion 
to compel and to stay was denied on January 
21, 1997. Colt filed a motion for reconsidera· 
tion of that decision. Thereafter, on Febru­
ary 20, 1997, the New York Appellate Divi­
sion, First Department, affirmed the lower 
court's denial of the stay of arbitration, hold-

to compel and to stay. 
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ing that a valid arbitration agreement exist­
ed. On or about March 3, 1997, Diemaco 
filed a notice of motion for leave to appeal 
that decision to the New York Court of Ap­
peals, which motion continued the stay of 
arbitration under N.Y. C.P.L.R. § 5519(e), 
until the court of appeals decides that m<>­
tion. 

II. DISCUSSION 

A Canada'8 Motion 

(11 Canada moves to be dismissed as a 
party to this action pursuant to Fed.R.Civ.P. 
12(b)(I), the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
(the "Convention") and the Convention's im­
plementing legislation, 9 U.S.C. §§ 201-208, 
or, in the alternative, to stay the litigation as 
to Canada pending arbitration pursuant to 
Section 3 of the FAA Colt and Canada agree 
that Colt's claims must be submitted to arbi­
tration pursuant to the terms of their Li­
cense Agreement. Colt opposes Canada's 
request to be dismissed from the case, how­
ever, asserting that it is crucial that jurisdic­
tion over all three parties to this dispute be 
retained to help effectuate arbitration by 
providing the parties with an efficient avenue 
for enforcing the order to compel, seeking 
confirmation of any arbitration award, or ob-
taining other judicial action consistent with 
arbitration. Colt see~ to have the 
Court retain jurisdiction over Canada and 
stay this action pursuant to Section 3 of the 
FAA. 

The parties agree that the Convention and 
its implementing legislation, codified in 9 
U.S.C. §§ 201-208 (Chapter 2 of the FAA), 
applies to their dispute. The parties dispute, 
however, whether the Convention requires 

2. This issue has not been squarely addressed by 
#7 1(1'11 the Second Circuit. In David L. TI,relkeld & Co. 

9 ).. v. Ml!taligesellschaft Ltd .. 923 F.2d 245. 253. n. 2 
t.:; .)~'i l (2d Cir. 199I). urt denied, 501 U.S. 1267, 112 

S.Ct. 17. li S LEd.2d 1094 ( 1991). the Second 
Circuit nott!d the controversy but dcclined to rule 

~~3)1IV 

7'1 
2t#'7- 11 

on the question. In a later case, Filanto, S.P.A. 
v. Cllilf!!.vich lrucm. Corp .. 984 F.2d 58, 61 (2d 
Cir. 199J), the court noted that a district court 
may retain jurisdiction over an action subject to 
Convention, citing an opinion rendered prior to 
Threlkeld. Borden, Inc . v. Meiii Milk Produces Co .. 
919 F.2d 822. 826 (2d Cir.1990J. cerr. denied. 500 
U.S. 953. III S.C!. 2259. 114 LEd.2d 712 

Canada's dismissal. Section 208 of the FAA 
provides that "Chapter 1 applies to actions 
and proceedings brought under this chapter 
to the extent that that chapter is not in 
conflict with this chapter or the Conven­
tion .... " 9 U.S,C. § 208. The controversy 
over whether a dispute referable to arbitra­
tion under the Convention must be dis­
missed, rather than stayed, results from the 
difference in language used in Section 3 of 
the FAA and Art. II, 13 of the Conventioll. 
Section 3 provides that a court shall stay an 
action that is arbitrable. The Convention 
provides only that the parties should be "re­
ferred to" arbitration. Colt argues that 
there is no conflict between staying an action 
under Section 3 and referring the parties to 
arbitration under the Convention.' Although 
Colt's argnment is persuasive, Colt is not 
entiUed to an order compelling or referring .( 
Canada to arbitrate or staying this action .as t 

to Canada. t ~ 
Canada has not refused to arbitrate, but 

instead, has gone forward with arbitration: 
Colt is, therefore, not an "aggrieved party" 
under 9 U.S.C. § 4. BroadcfJrl. Ca.,ntal Cm-p. 
v. Dutcher, 859 F .Supp. 1517, 1520 (S.D.N.Y. 
1994). "Clearly, unless the respondent has 
resisted arbitration, the petitioner has not 
been 'aggrieved' by anything." Paine Webber 
Inc. v. Faragal/;, 61 F.3d 1063, 1067 (3rd 
Cir.1995).' Accord: Downing v. M~ 
Lynch, Pwrce. Fenn .... & Smith Inc., 725 
F.2d 192, 195 (2d Cir.1984) ("[rlelief under 
Section 4, (1 is aVailable only to person 'ag­
grieved by the .... refusal of another to 
arbitrate ... ' ")' Since Colt is not an "ag­
grieved party" it is not entilled to an order 
compelling arbitration under Section 4 of the 

(1991), which opinion also did not cltplicitly ad· 
dress this issue. 

3. Faragalli also noted that "it is doubtful thal a 
petition to compel arbitration filed before the 
'adverse' party has refused arbitrdtion would 
prescnt an Article III court with a justiciable 
case or controversy in the first instance." 61 
F.3d at 1067 (citation omitted). 

4. Accord: Avane Petroleum, Tnc. v. Pecten Arabia" 
LJd .. 696 F.Supp. 42. 44--45 (S.D .N.Y. 1988~ 
ADaeon Auto Transport, Inc. v. Barnes, 603 / 
F.Supp. 1347. 1349 (S.D.N.Y.1985J. ~!i 

'" .. ;!t 
' ; 
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FAA with Canada.' Since Colt is not enti­
tled to an order compelling arbitration, it is 
not ";'titled to a stay under Section 3. Down· 
i"1l, 725 F.2d at 195 ("[slince he has no 
present right to compel arbitration, Downing 
is not entitled to a stay under Section 3")' 

Canada has not resisted arbitration but 
has willingly attempted to proceed with arbi­
tration. There does not appear to be any 
justiciable controversy between Canada and 
Colt, which are whoUy in agreement regard­
ing arbitration. Canada is a foreign sover­
eign nation that expressly agreed with Colt 
to resolve aU disputes in arbitration, not in a 
United States court. Accordingly, Canada 
will be dismissed from this action. Pursuant 
to the parties' arbitration agreement they 
may seek to enforce any award in arbitration 
in any court of comll"tent jurisdiction. Li­
cense Agreement, Art. XXII; 9 U.S.C. § 9. 

B. Motion for RecolUlideration 

,. 1. Motion to Compel Arbitration 

' [2] Colt moves for reconsideration of the 
January 21, 1997 Ruling denying its motion 

" to compel on the basis that the New York 
:;'; court's judgment is res judicata.. Colt clari­
: - Od in its motion that the only issue before 
gili"e New York court was Diemaco's motion to 
"M.ay arbitration and whether there is an en­
forceable arbitration clause-Colt did not 
counterclaim to compel arbitration and thus, 
the issue of compelling arbitration was never 
considered. 

New York law governs the preclusive ef-
fect of the prior judgment: 

.. 'Section i 738 requires fede~ courts to 
give the same preclusive effect to state 
court judgments "th~t those judgments 

, .: :would be given in the courts of the State 
., . from which the judgments emerged.' " 

5" In fact, Colt did nOt move to compel mitration 
. with Canada, but nonetheless, seeks a stay under 

Section 3 . 

6. At least one court within this circuit stated in 
dicta that a Section 3 motion to stay need not be 
accompanied by a Section 4 motion to compel 
and distinguished Downing. Sa Broadcorr, 859 
F.Supp. at 1519. n. S. RcgardJess. since all of 
Colt's claims are subject to arbitration a dismiss­
al, rather than a stay, is pl"Oper. &.e Alford v. 
Duzn Witter Reynolds, Inc .. 975 F.2d 1161 . 1164 

Migm v. Warren City School DUlL Bd. of 
Educ., 465 U.S. 75,81 , 104 S.Ct. 892, 896, 79 
L.Ed.2d 56 (1984) (quotation omitted). New 
York applies the "transactional analysis" in 
determining res judicata issues. O'Brien v. 
City of S1J7"fJ.CU3e, 54 N.Y.2d 353, 357, 445 
N.Y.S.2d 687, 429 N.E.2d 1158 (N.Y.I98I). 
"[olnce a claim is brought to a final conclu­
sion, aU other claims arising out of the same 
transaction or series of transactions are 
barred, even if based upon different theories 
or if seeking a different remedy." ld. (cita­
tion omitted). "[Tlhe doctrine of res judicata 
[ 1 operates to preclude the litigation of mat­
ters that could /w.ve ur shov1.d /w.ve been 
raised in a prim proceedi1lf} arising from the 
earne, 'factual grouping', 'transaction', or 'ser­
ies of transactions.''' Board of Managers of 
Windridge Condominiums One V. Hum, -
A.D.2d -, 651 N.Y.S.2d 326, 326 (N.Y.A.D. 
2 Dept.l996) (emphasis added). 

Colt seeks here to compel arbitration. 
Colt should have sought this relief in the 
New York proceeding.' Generally, a motion 
to compel arbitration is considered a compul­
sory counterclaim or an affirmative defense 
that must be raised to not be subsequently 
barred. See Towers, Perrin, Forster & Cros­
by, Inc. v. BTO'IJIn, 732 F.2d 345, 348 (3rd 
Cir.l984). New York, however, does not 
have a compulsory counterclaim rule, and 
New York's "pennissive counterclaim rule 
may save from the bar of res judicata those 
claims for separate or different relief that 
could have been but were not interposed in 
the parties' prior action." Hrmry ModeU 
and Co. v. Minister, EUkrs and Deacons of 
Reformed ' Protestant I>u.tch Church City of 
New Yurk, 68 N.Y.2d 456, 462 n. 2, 510 
N.Y.S.2d 63, 502 N.E.2d 978 (N.Y.1986) (cita­
tion omitted). UIt does no~ however, pennit 
a party to remain silent in the first action 

(5th Cir. J992) (and cases cited therein). Addi­
tionalJy, as stated above. since the parties are in 
agreement regarding arbitration there is no con­
troversy. 

7. Colt contends that it did nOI counterclaim to 
compel arbitration beCOlU5e aU three parties to 
the dispute were not before the New York court. 
Colt 's contention ignores thOlt it is not entitled to 
compel arbitration with COlnadOl, which has nev­
er refused to arbitrate. 

 
United States 

Page 4 of 6

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

386 961 FEDERAL SUPPLEMENT 

and then bring a second one on the basis of a 
preexisting claim for relief that would impair 
the rights or interests established in the first 
action." Id. Accord: Cta..sic Automobiles, 
Inc. v. Oxford. RB3ourees, Crnp., 204 A.D2d 
209, 612 N .Y.S2d 32, 33 (I Depll994). 

Colt's motion to compel will not impair the 
rights or interests established in the first 
action-it will merely effectuate the decision 
of the New York court that the parties en­
tered into a binding arbitration agreement. 
According, Colt's motion to compel arbitra­
tion is not barred by the doctrine of res 
judicata, and the January 21, 1997 Ruling is 
vacated with respect to Colt's motion to com­
pel.' However, for the reasons set forth 
below, an order compelling arbitration will 
not be entered at the present time. 

2. Slay of Slale Proceeding. 

[3] Colt also moves for reconsideration of 
the Court's denial of its motion to stay the 
New York proceedings. Although Colt's mo­
tion to compel is not barred by res judicata, 
Colt is not entitled to a stay of the New York 
proceedings. Section 3 does not authorize a 
stay of a pending state proceeding. "Thus, 
authority for issuing such a stay must be 
found in 28 U.S.C. § 2283-the statute gen­
erally governing federal court stays of state 
court proceedings." UUromshmere Hause, 
Ltd. v. Meyer, 664 F 2d 1176, 1180 (11th 
Cir.I981). See also Doctor's Associates Inc. 
v. £Ntajo, 870 F.Supp. 34, 36 (D.Conn.I994), 
affd in p"rt, rev'd in part, 66 F .3d 438 (2d 
Cil.1995). eerr denied, - U.S. -, 116 
S.Ct. 1352, 134 L.Ed2d 520 (1996). affd after 
remand, 107 F.31! 126 (2d Cir.I997). Pursu­
ant to Section 2283, a federal court "'may 
not grant an injunction to stay proceedings in 
a State court except as expressly authorized 
by Act of Congress, or where necessary in 
aid of its jurisdiction, or to protect or effectu~ 

8. However, the New York court's judgment as to 
the validity of the arbitration clause does serve to 
bar rclitigalion of that issue here . The parties 
argue at length in the briefs submiUl.-<.i in this 
litigation regarding the enforceability of the 
agreement-that issue was squarely before the 
New York court and it will not be revisited here . 
A "federal court must accord res judicata effect 
to ... st.:lte court judgment once the St.:ltc court has 
ruled on arbitrability." Pionur PropurUs Inc. \I. 

Marrin, 776 F.2d 888, 891 (lOth Cir.198S). Ac· 
cord: TOWf!f'S, 732 F.2d at 350-51 (and cases 

ate its judgments .... ,.. UUromshmere, 664 
F.2d at 1180 (quoting 28 U.S.C. § 2283). 

The New York court has concurrent juris­
diction with the federal courts over issues of 
arbitration. "[B]oth the state and federal 
court, having concurrent jurisdiction may 
proceed with the litigation at least until judg­
ment is obtained in one of them which may 
be set up as res judicata in the other." 
Princess Lido. of Thurn and Ta:cis v. 
Tlwmpscm, 305 U.S. 456. 466, 59 S.Cl 275, 
280, 83 L.Ed. 285 (1939). The issue in the 
New York action is whether there was an 
agreement to arbitrate and whether Diemaco 
is entitled to a stay of arbitration. Colt 
appeared in New York and declined New 
York's offer to stay those proceedings so that 
Colt could retum to this Court for a determi­
nation regarding arbitrability. The New 
York Supreme Court has already ruled on 
arbitrability of this dispute and that decision" " 
is res judicata despite the pending appeal' 

The only proceeding left to stay in New 
York is the motion to appeal to the Court of 
Appeals. However, "[n]either the policies 
embodied in the Arbitration Act nor the equi­
table principles underlying the anti-injunc" 
tion statute and its exceptions supported is" 
suance of stay against the state court action 
in this case." UZtnu:ashmere, 664 F 2d at 
1181. A stay at this point would "disrupt[] 
the functioning of the state juJicial machin­
ery, render[] the resources already expend­
ed by the state and the parties a wasted 
asset, and surely would [] creat~ friction 
between the state and redc!l'a! judiciaries." 
Id. Additionally. New York l2w &pplies to 
this dispute-the New York court is inter" 
preting New York's time iimitativn for seek­
ing to stay arbitration. N.Y. C.P.L.R. 
§ 7503(c). Interference with the pending 
New York case is not warranted. 

cited therein); S\4ICrlSon v. Manageme,tl Recruit· 
ers Inte.rn .. Inc. , 872 f .2d 264, 268 (8th Cir. 
1989), cerro denied, 493 U.S. 848, 110 S.Ct. 143, 
107 L.Ed.2d 102 ( 1989). 

9. "Under New York law, () the mere pendency 
of an appeal does not deprive a challenged judg· 
ment of its res ;u.dicara effects." Anionious V. 
Muhammad. 873 F.Supp. 817, 824 (S.D.N.Y. 
1995). 
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SAARI v. MERCK & CO., INC. 387 
Clteu96 1 F.Supp. 381 (N.D.N.Y. 1997) 

Stag of these Proceedings 

Colt's petition for an order compelling ar­
bitration will be stayed pending resolution in 
N ew York." If the N ew York Court of Ap­
peals upholds the appellate court's decision, 
an order compelling arbitration will be en· 
tered and this case will be dismissed. If the 
court of appeals holds that Diemaco is not 
bound to arbitrate, that decision will be af· 
forded full faith and credit, and Colt can 
proceed with litigation against DiemacoH 

C. Dismissal-Res Judicata ' 

For the reasons set forth above the issue 
of whether this case should be dismissed on 
the basis of res judicata need not be ad· 
dressed. " ' 

Ill. CONCLUSION 

For the foregoing reasons, Colt's motion 
for reconsideration [doc. # 65] is GRANT· 
ED. Upon reconsideration, the January 21, 

. 1997 Ruling [doc. ·# 62] on Colt's motion to 
arbitration [doc. # 4~i] is VACAT· 

Colt's petition to compel is STAYED 
;'peildirlg resolution in New York, The Janu· 

21, 1997 Ruling on Colt's motion to stay 
New York proceedings [doc. # 43-2] is 

adhered to, Canada's motion to dismiss [doc. 
# 4~1] is GRANTED. Canada's motion to 
stay [doc'. # 4~2] is DENIED AS 'MOOT. 

SO ORDERED. 

1'1 

10. Although federal coun.s are generally required 
to exercise their jurisdiction "the decisioD wheth· 
cr to defer to the state courts is necessariJy left to 
the discretion of the district court in the first 
instance." M~ H. Cone Memorial Hasp. v. 
Mercury Constr. Corp., 460 U.S. 1. 19. 103 S.Ct. 
927. 938. 74 L.Ed.2d 765 (1983). 

11 . Although such result would require Colt to 
proceed with its claims in different forums-

Judith SAARI, Plaintiff, 

v. 

MERCK & CO., INC., SmithKline Beec· 
ham Biologicals, and SmithKline Beec· 

ham Pharmaceuticals, Defendants. 

No. 9&-CV -<i83 RWS. 

United States District Court, 
N.D. New York. 

March 11, 1997. 

Recipient of hepatitis B vaccines 
brought products liability claims against 
manufacturers of vaccines alleging that vac· 
cines had caused numerous injuries, includ· 
ing arthritis, fatigue, and alopecia. Defen· 
dants moved for summary judgment, and the 
District Court, Ralph W. Smith, Jr., United 
States Magistrate Judge, held that recipient, 
who was proceeding pro se, had failed to 
make showing that her injuries were caused 
by vaccines. 

Motion granted. 

1. Drugs and Narcotics e>21 

Evidence e>571(9) 

Recipient of hepatitis B vaccines failed 
to make showing that vaccines had caused 
arthritis, fatigue, and alopecia from which 
she suffered, as required to recover under 
New York law in products liability action 
against manufacturers of vaccines; recipient 
did not produce any expert medical proof 
showing by a preponderance of the evidence 
that vaccines had caused injuries, as three 
treating physicians could not express expert 
opinion establishing cause and effect relation· 
ship. 

arbitration with Canada and litigation with 
Colt-the purpose of the FAA is not to promote 
judicial efficiency or the convenience of the par· 
ties but the enforcement of private arbitration 
agreements. "[F]ederal law requires piecemeal 
resolution when necessary to give effect to an 
arbitration agreement." Mo~ H. Cone Hosp .. 
460 U,S. at 20. 103 S.Ct. at 939 (emphasis in 
original), 
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