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Dafscdants David snd Edwin NiTvish are the president and

chairsan, reapectivaly, of Mirvish prodesticas (M), & Canadisn
thpatrical prodoctios cospany: They also owm the 014 Vic Theatar
ia London, Englasd, ﬁﬂnﬂltr enlled B4 Mizvisdk
Estesprised Limited parprisss™). 1n April 199], pladasiff
Eirschisld Productions In€. (EPFI) end WF sntersd lato s joint
vantiars sgTemmani to\peoduos the theatrical profuction “Hair™ st
the 0ld Wis ‘.I.'I:.nhr Ths sgresssnt was signed by David Mirvish
ol bﬂu.'l. snd’ contmined the Following arbitratica clause:
.t puts aciaw froe this ec frem its
gtarpresptisn tham the Froducars agres that mach @ shall

on rafarTed £5 an ATBdErator o be Appolated Ln tha af
tha disputing by the Fresident foxr tha

FFTHemAnt DeCween partiss
u“l.u of the Socisty of Mest End Theskre in sccordancs with
3.0 -

mm,wmumwﬁuumm.ﬂm
ratirns and plaintifd WPT conmanoed TElE astion ageinsk
defendants Ediin asd Devid Mievish iadividuslly la their
capagibins pu officers of MF and pemarcs of Enterprices. T™he
coaplaint assected claims of bortilous ioterfesesce with comtesst
and bresch of fiduclary duty. Deféndents moved for an czder
skaying the action ssd compalling azbibtratios. ISupreas Couct
demind the motics and tha 1lste Division reverssd. The

ica La whathar the ation clacse wvas msant to cover

fandasts, non—slgnatories, permitting thes to compel plaintiff
s smbmtk to arhitrakios.

Inaspock as the dispute iswolves sn intermations) comssrcisl
cantract, it im governed by the Feleral Arkitratics Act and
fedaral law {mes; § DEC 201 et seg.; Fletchsr v Eidder, Peabod
i Go.; @1 I'I'.H I.il §30=631, cert denied 370 OF 453 [199101). ™
fadenl oot mmumummmmm t of
erpdtraticn agressents entaxed Lnts thetir pl.'.l.:.l.}lll o the
axtent Chat the alleged nimccnduct tes bo their babavicr as
afficerd ar dirsctors or in their Elan az of tha
rarpeTaticn (Roby v Corpomatdon of « ¥ Fid 128); 1360 [2a
r.], part denisd 10 OF 943 [193)0); Latizmis v Prudentisl Bsohs
hourities, 803 Fid 1185, 1788 [Sth cir. 7988); Ammald v Armold
Sozp., PO F3d 1360, 1287 (6th Cls. 1990]; rFoiteker ¥ MazzTill
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. Miazce, Feooer & Smith, et al., 7 FX 1970, 11231=-32 [Jzd
§33]). mm-umrlﬂmlrmmt
pton of arbitration sgresments but uln td effectuate
of the signitory muuhpﬂtut viduils ackiog
f of tka pal in fertherence of the sgTessant (mes,
&k 1360; Letizis, supra; at 1188; Armold, wopra. At
““hlﬁl st 1173; moCarthy ¥ Asmre, 23 FM 131, 15
u,:;l,ﬂ s conmplaint ig divectsd b mipconduct ralated o
ore to sffectively pooduoe aod prooote the play, mot %o
¢ roles as ownars of Enterpoiges. .ﬂ
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Sent by: Michael Marks Cohen
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Footnotes:
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e New York State Court of Appeals, ......... » 22 October 1996, No. 194

Parties: Appellant: Hirschfeld Productions, Inc. O
Respondents: Edwin Mirvish, et al. Q‘

Published in: 11 Internarional Arbitration Report (1996, no. :S}QE-I -

Articles: 1{3) \C)
Subject matter: - non-signatory covered by arl:ril.l@grmmt
Commentary Cases: A@

>

Facts

David and Edwin Mirvish are t nt and chairman, respectively, of Mirvish
Productions (MP), a Canadian production company. They also own the Old Vic
Theater in London, Engl ugh an entity called Ed Mirvish Enterprises Limited

(Enterprises). In Apnl 1993 hfeld Productions Inc. (HPI) and MP entered into a joint
venture agreement 1o p the theatrical production “Hair® ar the Old Vic Theater.
The agreement was si by Dravid Mirvish on behalf of MP, and contained the following

arbitration clause ing for arbitration in accordance with the law of the United

Kingdom:
ﬁaum a dispute anise from this agreement or from its interpretation Lhen
E the Producers agree that such dispute shall be referred to an Arbitrator ...

play closed scon after opening due to poor box office returns and HPI

ced a lawsuit against Edwin and David Mirvish individually in their capacities as

oficers of MP and owners of Enterprises. The complaint asserted claims of tortious

interference with contract and breach of fiduciary duty. David and Edwin Mirvish moved

for an order staying the action and compelling arbitration. The New York Supreme Court

denied the motion and the Appellate Division reversed. The Court of Appeals affirmed the

order of the Appellate Dmmun and referred the parties to arbitration, finding that the

arbitration clause was meant to cover non-signatories, David and Edwin Mirvish, permitting
them to compel p]::.nul'f to submit to arbitration.
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Excerpt

[1] “Inasmuch as the dispute involves an international commercial contract, it is
governed by the Federal Arbitration Act and federal law (see, 9 U.S.C, Sect. 201 et seq.;
Fletcher v. Kidder, Peabody & Ca., $1 N.Y.2d 623, 630-631, cert. denied 510 U.S. 993 (1993)).
The federal courts have consistently afforded agents the benefit of arbitration agreements
entered into by their principals to the extent that the alleged misconduct relates to their
behavior as officers or directors or in their capacities as agents of the corporation (Roby w
Corporation of Lloyds, 996 F.2d 1353, 1360 (2d Cir.), cert. denied 510 U.S, 945 (1933);
Letizia v. Prudential Bache Securities, 802 F.2d 1185, 1188 (9th Cir. 1986); Armold/t sdrnold
Corp., 920 F.2d 1260, 1261 (6th Cir. 1990); Pritzker v. Merrill Lynch, Pierce, Fermen&/Smith,
et al., ?F}dlllﬂ.llllllﬂ (3rd Cir. 1993)). Th:ruleunmnryu anilf 16 prevent
circumvention of arbitration agreements but also to effectuate the inten @‘- signatory

parties to protect individuals acting on behalf of the principal i of the
agreement (see, Roby, supra, at 1360; Letizia, supra, at 1188; 4 at 12!5-1 Pritzker,
supra, at 1122; McCarthy v. Azwre, 22 F.3d 351, 357 (1st Cir. 1

s failure to effectively

[2]  “Plaintiff’'s complaint is directed to misconduct rel:t&s
produced and promete the play, not to defendants’ owners of Enterprises.
Accordingly, the parties are bound by the agreement plamntiff and MP to arbitrare

their disputes.” A
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