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UNITSD STATIS DISTRICT COURT FOR 
TRI 80trrHiRN DISTRICT OF UO' YORI 

------------- -----------------------x 
10 the Hatter of tbe Arbitration 

- between -

TRXAro PANAMA INC • • 

Petitioner , 

• and -

DUD PITROLRCIt TRANSPORT (DRP . 
AI owner of the MIT Rich tlUke 
and Rich Ouchels, 

Reapond4!nl. . 

-------------- ---- -- --- -------------1 

~.-D,;)-;_----- --- -

• 
cJ3ifftt 

,s elv. 3161 ILHHI 

ImIOlllfDtDI AHD OlDll 

The MOtion of petitioner to confir. the Parti. l Final AWlrd (tbe 

-Awlrd-) dated Auguet 1B, 1994, and reepondent" cro •• -notion t o 

vacat, that award, are both denied, and the petitioD 18 d1 •• 1.8ed, 

vithout prejudice . 

The _otlan and cr081-aotion are governed by the federal 

Arbitration Act, 9 U.S.C. II 1 It .eq. The Convention on tbe 

Recognition and Inforceme~t of Foreign Arbitral AWdId., 21 U.S.T. 

2517, T. 1.1I.5 . No . un, l'~l1ed on lin the ilternative) by respondent 

d088 not apply, ainee re.apondent 11 I Liberian corpontion and Liberia 

i. not I .ignatory to that convention . 

Dnder tbe 1Irbitratioll Act, ·a diatrict court do .. not bave tbe 

power to review an interlocutory ruling by an arbitration panel . ' 

MicbAel. y MAri(0fU! sbi9Plng. SA , '24 F.ld 411, 414 (2d Cir. 1'10) 
I 

Icitation. omitted). -Nh~e .. . arbitrators aake an int~rlft ruling 

that doss not purport to relolve finally the i.luee .ubMitted to them, 

• 
TEXACO 

judiCial review i. unavailable . - Id . However, an avard that 'finally 

and conclu.ively dispose(,) of a separate and independent claim,' 

Metallgolcll.ghaft A.a. y. HIV Capiton Conntante, 190 F. 2d 280 , 28] 

(ld Cir . l,a", will be c,naidered final for purposes of seeking 

confirmation of an award ~ursuant to the Arbitration Act , even i f all 

claims are not disposed of . 

In the present case, the Award (Petition, Ex . ) noted thot 

respondent had submitted :vo -alternative stated claims . - (Avard at 

3.) The second of these , ~owever, vas introduced for the firat time in 

respondent" closing briefs . The Avard pa.Bed upon (denying) the firet 

of the alternative stated clai~s , but not the second . However, the 

Award states that ·the pL, el is prepared to conlider (respondent's) 

alternate clai~ and take ~vidence on the theory, propriety, 

mathematical calculation and supporting data which (reapondent) relie8 

on , ' and that ~va are pre?ared to promptly schedule hearinga to 

conclude this long etanding proceeding . ' (Award at 7 . ) 

Subaequently, the arbitral panel, by a two t o three vote, denied 

an application by respondent to reopen the hearings as to the first of 

it. alternate Itated elaine on the ground of newly discovered (snd 

allegedly improperly withheld) evidence . (Ruling, July 31, 1995, Ex . 

to Sullivan letter to Coa~ t , Aug . 8, 1995 . ) . The Ruling states : . ws 

are not inclined to reopen the iesue nor do we believe we have the 

power to do so . , {Ruling tit 4., One arbitrator , diasenting, stated: 

Since the panel hae not yet decided the iaBue as 
to how much additional hire i. due to owners by 
the charterer., the partial final award cannot be 
coneidere4 clo,ed and the arbitrator. ahould be 
eager to decide the issue OD I complete record of 
additional evidence and aworn testimony without 
URlitations. 

(Di •• enting Opinion . I 
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• • Thi. Court coneludes that the Award 18 not final tor purposes of 

the partie.' respective motions to confirm and vacate. The arbitrators 

passed upon only one of two alternate damage claims, and have 'not, 

accordingly. come to. fInal award on respondent'. claim . The 

rejection ot the firet clain. dealing with one damage theory, i. not a 

final disposition of respondent ' , claim for da~ages . See Kerr · HcGee 

Refining Corp, V, HIT Triumph, 924 F.2d 461,471 (2d Cir . ), cert. 

~. 502 U. S. 821. 116 L. id. 2d 54, 112 S. Ct. 81 (1'91). As the 

court's discussion of the claims i n MetAligesel1acbaft makes clear, 

the pre.ent c&se il not llke that one: there, the appellee's claim for 

freight WAS, for the reasons .tated by the court, fully independent of 

the appellant's counterclaims . The present caae i8 governed by 

Kerr-Mcgee, where the awa::d covere.d lome, but not all, of petitioner's 

damage claim •. 

The motion and craBs-motion must, accordingly. be denied. and the 

petitioD di.Dissed, as premature, and therefore without prejUdice, 

because the Award is not tinal . 

A corollary of this reBult, of course. is that all Issues , 

including those regarding the introduction of new evidence. remain 

before the arbitrators. 

Petition dismissed, without prejudice. 

10 OIUlIRBD . 

Datedz New York, New York 

September 3. 1996 

LAlfRBNCB M. McKENNA 

U.S . D.J. 
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