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Fol TED DOOTAICY OF ESOTE CAROLTNL Rl
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plalntiffs Ryobl Narth kmarics, Incarporated, and Ryshl Metor
Products Corporatica {(collectively, "Ryobl") moved the ssdrt for &
pralininary infunctisn prrsusst to Federal Mule af civil Froowdurs
&4 to enjoln Defendant The Slnger Cospasy Limited [*Singer®) froe
T;uml.l with Ryobl‘s propessd sale of & sublicenss ts Blesell,
fncorparited ("Binssl]®). 1n respending te Fysbl's sotlon, Blojer
-nuu-mumu-rumu-mnﬁu&ftﬁu
Arbltration Act ["Act], 3 U.5.C.A. §§ 1-207 m‘ﬁmn, and
dany the motion for prelainary hi-nl-mn::ildlq that thln
Iitigution sust be arbitiated, tha -E:l' Hingac's sotica to
cosgal arbitration wsd deeles I\FIET#M for a praliminary
Injosct Jom. \ "

<

singer's predecessoc-|n-lnberest sgresd to llcanss te Ryekl
oartais rights to smploy the *Singer* trademart is conmectiss with
Eyobl's prodection of wariess pover equlipsent. The confrect

ILE Di’ﬂ"ﬁ'ﬂﬂ[

senctlalicing Byebl's vlcht to uss Bingar's’ Erademack provided la
partinank part that Kyobi could sublicsnss Jinger's Erademark

subject to fleger's apprivali

the rights ard llcenses granted Bacsunder
shall Incleda™ Ehel rlght =  subllcenss,

] ‘that wsny sublicenss

n wrlting apd shall be In

fors mnd W reasonably acoceptable to
Bingerf, it baing wnderstood that sublicenss
sgreamants conk torms and condltions Ehe
sama_or substantislly slsiler ks thess
#inajudsd in llcenss agresments curramtly in

LG afiebt patwess Singer snd  third party

© v llosneses and | Beassd Buysr . . . shall be
duimad in &= 8 &4 ll‘jﬂt to

0 suoh @ tlons s may be mecessary to

\ raflsct Puturs changes (n Laew, . . .

“tradesark Licensa Aqremant,® 9§ 1(d]. Thus, provided Kyohi
chtained Binger's spprovil, Eyoh] eould sublicsnss tha *Simger®
tradesark,

Eventually, Myekl decldsd te sell soma of its assets to
Bissell, and In thils coamectlion, contracted to sall lts floor care
divialon af profocts, including those products ualsg the “Singer®
erademark, to Blesall. Rjobl attempted to effectuate thls sals and
uss of the "Singer® tradssark despits the fect that it fallsd to
ebtain wﬂ.ll. for the sablicense frem Elngar. Accordiegly, Ryobl
wished to sxecuts tws wubllcanses: (1) & sublicense to Blasell

o A 1 = L
undar which Blesall coull sall its floor care products endét The
'li‘lt." trii.lrh.: inl '3} u-swblicsmss to TechTronle Indusiries
Company, Inoorporatsd (*Techfronic®], persitting Techtrosic to

sanufacturs prodects for Blssall using kha "Singec® Lradesark.
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on learnisg of Rychbl's propossd sublicendes, Blnger balhed,
raninding Rycbl that befese Ryobl could sublicenss, It sust cbtals
zonsequantly, Rpebl flled sult, seeking
various resedles. Materlal for purposss of this ordar, Ryobl seaki
an Injunction smjolning Singer trea Isterfering with the exesution

approval from Binger.

of tha two sublicensss. Asserting that thls litigatles wust be

arbltrated, Singer oppesss the Injusction, polnting out bhat tha
Tradesark Licenss Agresssat provides in partiment part:

dispwa arieing from thls Agresmant
shall be resslved by arbitration sccording ks
the rules o tha Aserioan Arbltratlos
Ansoclatlon,

*trademark Licenss Agresnant,™ 1 T{h).
While paregraph T[] desands arbitration, parsgraph 7(g)
provides that an aggriewmd party may sssk juldicisl resedies:

Tt is accordlogly sgresd Rhat sn sggrleved

rty ahall be swtitled to an ixjunction or
Ejuﬂl_ te pravent Bresch of  tha
provisloss of this Agreesest and to enforce
specifically tse tarsa and provisiems harest
in sny court of the Duitsd Statsd or sny stats
thersof having jerisdictlon, In additien to
any other remady to vhich the aggrieved party
pay be enkitied at Inwlnmr. o\

~rrademark License hgreesent,® § 7(g). Thus, :cu\m Licanss
\ N7
hgressent st [irst blesh perbaps can ba read af asblguous because

N
it purports to grant a party a rlﬂtwg‘_h Judicial sctien, ypet
o \ N
simultansously to compal arbltration. As dsscustrated ln Part IIA,
heosnvar, no ssbiguity exlsta, . :

.\
N\

LY

it

- I1.

The Act determipes the wenforcaabllity ef arbitratlen
agréamasts in sales conkracts. In partinsst part, ths ket provides
that & writben arbltration sgresssst IR any . . , transactlos or
& contract evidencing & transastlen levelving comssrce . . . shall
ba walld, Irrevecable, spd ﬁtmuhlt, save wpon sech grounds as
aitlat at law o In llﬁ.I-TI:' for the revocation of amy oontract.® 9
U.B.C.A § 2. m}ni_f’mr ls an allsn cerpoaratlon tr-..ﬂrq with
[ himlli':{:lﬂ}‘hﬂitlﬂ. the Act triggers appllcatiem of the
:nm:l:ﬁm the Becognitisn and Enforcesant of Forelge Arbltral
lﬂ*:mm‘h which, mlong with the Aok, governs the duty
to_wrbitrate In the context of internationsl comssrclal
Rransactions; pas Ld. § :-ﬁ il-'rlh Coavention provides In pertinent

parti

Exch Stats shall recognics an
in writieg usder which the parties
undartaks to sibmlt to srkliraties all of amy

diffarences which Bwve arisem er *MJ:I

within the msaning of this articls, sball, at
unlesa it f ‘that
tha in ' mall smd weld,

Zd. § 201 Art. 11 §1, 7 (esphasis added). The Act, tharefors,
compsls arbliration st the request of a party, provided the

S.A3TVIN|

2
m
2
Is
-
S
-
=
r-
=
J]
X
‘--|
ny
Is
-
o
<
n
m
0
O
T |
e




o

Vil EREVA O SNOLTVOITROL AT TV

608 "8 11 10N

sgreamant i not vald. Eu Wu
¢ 1.3 7, {ith Clr. unp (holding that tha Comventlon
*u1n1n-m-- rafertal of the partlss’ dlsputs to arbitratlon

wosect an ssumersted scegtion). - SETVIL. F 20 399-377 e 3¢

Tha Aot was deslgned *to pvarruls the judiclary’s longetanding

rafusal to enforce sgressents to arbitrate, Dsan Micter Bamolds,
Ihe. Y. Byrd, 470 U.5. 111, 31%=38 [1M%), and to place arbliration

_yyax

gresmasta 'ﬂml—l#lﬂ#l“m‘lg'mr;é 243

Alberto-Culver o, 417 0.5, 566, 811 (1974) (internal quotation
maris omltted], Tn this -egard, tha ket crwates & ®]ibaral Cadaral
polley favering arbitration sgressssts.” Bopes . Cone Man. Howsg,
L. Meroury Comstr. Corp., 460 U.5. 1, 24 [1940)), tharsby giving
rise €5 " body of federal substankive Jav establishing and
requlating {he duty to hossr an sqrésmant to arblivats® clalss, J.L
While thare hllﬂ.tl #trong fedaral policy In h:E:'.
arbltration, ths Act "ﬁlu pot require parties to arbitoate whes
ﬁqhnmtmﬂhhﬂ.“lﬂlhplmm‘,fémh
sgres bo arbitrete from exeluding cartaln |=||1-. “& (1==TT nr
their arbltratios sgressant.® Mul;ﬂ__.lm._._t.
Staatord Dniv., 489 0.5, 460, 4N {iﬂﬂ ri‘l,»utiuu saitted).

Thus, vhila the court must 'run-.ul]' urnrn' arbitration
agreEmante, H_W it 0.9, ot 331, the court

N\ N

pust flpst detarnise -ﬁuur the partiss Intendsd to arbltrats
disputs, pag m_uu_m.__n_m

Srralac-Flymouth, Iog., 73 0.5, &34, 63§ (1%83).
the ocourt mest [lrst

k35 n. 3.

thalr

thess prisciples regarding arbitration,

.:"'-*'. I.-“..;r. d
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, lﬂ..!-_lﬂlb s 5. e 1920, 1924 [19%9).

sscariain vhether & party sgresd o nul.: h srbdtrakicn, and £
L llnnl.ﬁmlui.i:lu-:n qﬁythminmmm
‘ﬂ:hnﬂtlﬂ.h-

)

!
' In detarnining Wﬁ- agresd to srbitrate o disputs,
tha court ﬂ:lllrht|lu| -tl.nlrr sinte-law principles that
govarn tha l'uF.lhlll:ntnﬂl vl Hﬂn.tju-.ﬂmf
In ¥olt Info.
m tha Sugress Court sxplalned that s analyelng
num‘fm sgremmants, tha comrts wet spply tha law of the forum
-ﬂgm by partles, provided, of course, state law has not besn
pre-espted. Seg Yolf Info, Sclsaces. Inc.. 489 10.5.
Hare, tha Tradesark Llcensa lgrasmant provides that Mew Tork law

ik aTr=74,

will govern tha dlsputa,
pontracts sust ba enfercid as wrlktten by the partles, geg Eashlln
g Dialer, 301 W.Y.8.2d 181, 103 (App. Div.
regard, the terss used by the parties mast be given thelr plain

seaning, pee Brocke Gooug. Lid. ¥. JCH Sendlcats, 63 W.E.2d #34,
ks applisd to arbitration sgressssts, Bew Tork

Pursusnk to B Tork lav, unashigquous

1960), and in this

E30 (N.Y. 1994].
lov unsguivocally dictites that as unasblguess arbitration clsuse
in a contrsct sandatss that the partles procesd to arbltration.
Ead Board of Bduc, of Denr Park Unjon Fres Sch, Dist. ¥, Dear Park
feachers Aga'n, 409 W.E.0d 1356, 1357 (W.V. 1988} L.A. Swies Co.

¥. Jdehn ¥, Covper Co., 309 W.V.5.24 197, 190 ([App. Dlv. 1974).
Artltration (o particulsrly spproprists concerning intermatiomal
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e
posssrcial transactions. mm.um_.m 471 .5, at B.0.id 103, 183 rl. 1996) (mem.] joerdering arbitration), and §
#13. bacauss both partles are sophlsticated antitles, thay are bound by m

Mere, whils tha Trsdimark Liceass Mgresssnt may appear the costractus] lesquige to which they sssented, gas Oppesielner § )}
anblguous givan any percalved contllct betwesn paragraphs 7(g) and _Cppenhaln BEM a1, 420 (KT, L)
7{b), the Mew York cosrts have found no amblquity In recopciling 1 M), uu'nd'lnh. the part] led to acbitration) E
judiclal I.-jnmlajlln and compelled arblitration. Sse Cougar v, 1'*{-{’{- <§ I> -

J & L

Atallscs de Ia Horobecans, 443 W.E.34 4239 (B.¥. 1942}, In Cooges,” L » The sacond me detaruining Af the dispute ia ()
: Ly b ]

the Court of Appeals ¢f Mew Tork concluded that nalther am * arbitrable, which Sllll for the court, *[u)aless the parties
Injunction mor an attachmeat could eperste to dafest cospelled (7 uealstakably ‘ ’{thuﬂu.' AT & T Technologies, Inc. w. E

& A» ¥,
arbleteatlon. Sap jd. sk 1240-43, According to the Cooper coart, m].;nm.u:nu_n:j. 078 0.5, 643, B9 (1906). Ralancing H
1L 5 i1 V. S
arbitration vas compellsd wndar tha Cosventlon becausw providisg e ﬁ:';l}:} favaring arkitration sgainsk the court's jurlsdlction |
any otker judicial remsdw wiymisd the perposs of arbltration: jb I'l:l-ﬂ“ EI“fn 4 reverss prisusptlon comcerning arbiteabliityr 1 w E
h e

The essenze of arbltration is resolving saotrack o taclt or anblgueus respecting whether the court or =~
disputes without the Interfecence of the N r I —
widicisl process ind Its stricturss,  Whan arbitratar shewld detarn:ne srbltrabillty, the [ssus {8 presunsd bs -]
nternational trede Is fmvolved, this essence >

is enhanced by the desirs to aveld usfamillar be & matter for the cours; but If w costract ls tecit or asblpocus
ferelgn lav. “he [Usited Nations) Convestion g = D
has considezed the problems and created a \ raspacting whathar & particular disputa e subject to arblitration, [

galutlon, one that dows met  combamplate ) b -
significant jedlclal intervention until sfter the presusption is revirssd, with the dispets presused €5 e Is
an arbitral svard {s mads. The purposs and T
t:.uﬂ- af the [njl:..u ntLu-mew villg mibject to arbitration. Sew Plras Outlons, 115 8. Ct. at 1924, o
bast  carr, ot

M Wev Tork law cosports wlth thim principle, explaining that the :.'|
‘uq?& court must flret determ ne Arbltrabliity, and I s, vhabhar tha 'I]
L at 1243 jemphasis sdded] . Coo0eT, Itmh(lfl ntes that the o
A, ¢ subject dispute is & matter (It for arbitration. If the dlapute is ~
court s restricted to mirely deteralning shBLAAT arbitration can A
be compelled, and hefs, the court n:hlud}i that it is. By Lts ; While the court has ssplained that Byabl Merth kserican E
1 \ N Incarperated and l:rnhl Hater Froduchis Corporatlon are collectively E

supress tarms, the Tradenark Lichnse hgresmsnt explicitly provides cifarred ta pe "Ryabl,” both entities are conpelled to arbltratien,
\ thereby disspelllmg any confusion. m
that any disputes srlsing batwesn Zinger and Rychl sust ba rn

o\ it g Albarnatively, the coert holds that parsgrapha 7(g] and
subslbted to arbltratlon; gan ld. (ordeslng arbltratien) ; Slstecs T{Bj can bé recobolled 3y constniley paragraph T{g} as providing 0
8 for injumctlons as an &ld to arbltretlon by maintsining the status Q
gl St. Johs %he Baptist v Fallllps K. Gereahfy Comatr.. Ing.. 494 g In order to have the dispste rasalved by arbitration. :n
1 i ~
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to ba arhitrated, the arbltrater Interprets ths contractual

Lanquage:

1t le of courés for the court in the
first instanos to detarmina whethar partiss

bave ogresd = subslt thelr dlsputes to
srbitration ani, 1f se, vaather the disputes
gunarally coma within the wcope of thelr
arblEret agreasent. Tha ooartis ity
snds, howewver, Whara tha  requlsiks
ralak is  weatabllshed batwesn Ithe
.uhj-:l Bk of tha disputs and tha subject

mattar of the underlylsg agressest to
arbitrata, Im dlsputas subject ta
sebitration, imterpretatios of particulsr
comktract terna mest b lefi  for the
arbitrators,
gigears _of St. John the Bapklat, 494 E.E.24 ab 100,
arbitration clauss s bBreadly worded and refers all disputes to
arbitratlon, It will be upheld snd 21) dlsputes srialng bebvesn tha
parties will ke wubject to arbitration. [Eee. g.9., Q. (broadly
worded clauss previding tor srtlcration *arising eut of ot relatind

to the contract docusests® ls ts be krbltrated); Doard of B44E. of

Dasr Fark, 409 W.E.3d 6t 1357 (holding that srbitratien)clauss
*sncospassling all dispetes® is o mattar for ﬂlill,_.'l'ﬂ;l.\l\t
Applying these principles, the court n-mn} that the
disputs hare s srbitrabls becusss thi mtﬁ A‘ﬂlll provides
that "[a]ny dispute arising fres this l!hﬁt shall be ressived

by arbitration.® This broad, E.urq]. :I.qu- -nu'uu-'r.h
:Iimuuhlrunl'rdh:m. Ilﬂtlrt the court haolda that
srbitration of this dispute lunplm+ R
Begarding locatiss of arbitration, the parties sqresd to be
govarned by the Asericen Arbitration Associstion International
ArblEration pulas, which provide that the arblitrater will sslect an
'

diy

g g ¥R MY ;'1 307 Tl

arbitration sltus. In this regard, Epeblie-lnsistescs that Juin ¥.
D EEck, 51 F.3d eae [Tk Cir. 1988)5 cempels arbitratles within
this judicial district lu mlspleced In Jain, se opposed to tha
imptamt sult, the partles Failed te stipulste Lo bokth a locaklan
for arbitratien and a sathidd-for salecting arbltrators. Egg fd, at
98,  Here, the mi.jn pontracted to be bound by the Aserican
Arbitratlon uuu:‘:h-n ;nhmﬂ.ln-l Arbitratlion Bules,

2 IIl.
Y. “...
lﬁ:ﬁl;ni.n that tha mariis af tha cass are properly befors
the'eguit, the court mevartheless concledes that Ryoki's motiom for
i prallalnery injunction In properly denied, appiying the tast for

datarelning prellalnary celisf s articulated in Blagkenlder

it |

Durnltuce Co. v, Ssilig Mfg, €o., %50 F.24 18% (4th clr, 1977).
Blackwnldar set forth four Esctors for a district court to comslder
in deteralning shether to grant & prellalnacy Injusction:
iikellhoed of Irreparable harm to the plalnklff balapsed against

(1] tha

the likalihesd of harm %o the dafendant;’ (1) wuccess on Ethe
marita) (3] Dlkaly harm to the dafendant; and (4] tha pablic

intarest. Seg L4, st 195-84,

P he flret conaldaration Is raling on & wotloem for a
prelinlsary Iojuncticn ®is for the court to balance the *1ikeliheod
of harm to the dafendant; snd IF & dsclded |sbalsnce of hardship

In plalntlif's fawer, thas the Likellhood-of-success
luced consldaTation of the marits of the sctiem,
in this connection, 'Iﬂ;

ury disinishes[.]® 1d. Mere, becsuss Rycbl is
harn,
shift that transpl=es if & plalntiff Is 1ikaly to suffer

Ty |
would pgt preserve, bt rather frustrate, the status que.

axplalnmed In baxt, s Injunctignited
Pag
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Wl LAY O] ENOLEVITTNd AT TYEN

kpplication of thess [actors regqulres denlal of Rychl's
motlons, First, Ryobhl s pot llkely to suffer lrreparabls hare
vazsus the 1ikslihocd of hars to Binger because the purpose of an
injunstles is to praserve the status qua, end pefreining froa
Lamuing sn Injenctlon here pressrves Ehat Functiom.  Becond .o

plthough st this jencture In the procesdings predlcting Fuccesd on
N\

the marits (s sossviat elosive, Singer would appear td bethe
provaliing party: ‘the Tradessrk Licends Wﬂllultlf
prevides that Fyebl most obtsln consent from l!.nlpf bafars
sublicenslng the "Elpgar® tradesari, wh:h :q-nhi ﬁilu to da.
al Third, thare is 1ikely hirs te Singer h-mllll I.u tradesark Il'l' ba
'r" weed withouwt {ta Eppromli. mt.}ly pl:lln intarest aften !mn
maintaining the wtatws quo, and Rers Ehst purposs Ls sarved by not
ieruing tha lnjunction, ~hcsgrdingly, tha court comcludss that
antartalnleg the llﬂl‘-l‘ &l Ryobl's motlon welghs In faver of
danylng the prllli'ﬂ.riq' Injunct ben.
\ N\ .
The' plistins are directed to procesd to arbitration and the
xﬁ@fpﬂ is tc be resclved by arbitratien.  Even
g\mhum:q the merits, howsver, prelisinary relie? i denled.
‘llﬂﬂ-lllll'r. lilp:r"l pation to compel arhitration la granted, and
\ ~: * wyssl’s motios for & prelininary Injusction is denied.

N\ I7 18 §O ORDERED. _ ;
u\ )
' NTLLIAN B, n

3,

buqust
grasnvills, South Caralims.
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