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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

----------------------------------- x
AGROENGINEERING,
Fatltioner, 95 CV 2218 (5J)
- agalnst = MEMORANDUM
AND_ORDER

AHERICAN CUSTOH SERVWICE, IMC.,
Hnspnndnnt-
APPEARANCE E

HUGHES HUBRARD & REED
One Battery Park Plaza
New York, New York 10004
By: Steven Hammsond
Attornays for Petltloner

ETEVEN P. CALKINS and ASSOCIATES, P.C.
110 East 59th Strest
Wew York, Wew York 10022
By: Frederick A. Lovejoy
Attorpeys for Respondent

JOHNSOM, Distriet J.:

Patitioner has moved pursuant tu,g;hgﬁvf. § 207
for an order conllcming a fﬂrﬂian§€!1h§31 avard
against respondent. Respondent gpPtses this motion and

has cross-moved to vacateethe dbard. For the reasons

)

stated below, FuL;tLﬂntr'ﬁ*ﬂnthn is granted and

respondent 's cross-motion Is denled.

HACKGROUHND
FPetitloner Agroangineering is oink wventura
organized under the laws of the ealth of
Independent States with ite qffhs al place of business
in Moscow, Russlan Ftdzratﬁgn ~Raspondent, American
Custom Service, Inc. *ﬁ;gii, is incorporated under the
laws of the utntﬁﬂafgﬂhuf?utk and has its prinecipal
place of hunln:ﬂ*ﬂlﬁv;:nalca, Hew York,

On or qﬁpﬁy<ﬂuvnnher 16, 1980, petitioner and
respendeat \entered into a written contract for delivery
n:ﬁ;éi{?fh goods to Woscow, ©On or about September 26,
35‘1+}1qrnnnglnberluq caompenced a procesdling before the
Meblkrat jon Court in Hoscow asserting claims for breach
of that contract, In conformity with the Regulations
of the Arbitration Court, on Qctober 14, 1931, & notlce
of the filed clains was sent ta respondent. The noktlce
appended a copy of the clain statement and a lisk of
potential arbitrators. ACS was directed to select an
arbletrator and to raspond to the clains.

Aftar recelving no response, the Arbitratlesm Court
notified respondent of the elains through a telex dated
April 13, 1981, Agaln on April 21, 1991, the Court
forwarded clalm papers te respondept wlth & reguest to
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acknovledge their recelpt by telex. When respondent

stil]l falled to ansver, petitioner had the claim papers
delivered Eo rospondent on or about June 30, 1993, by
“DHL," a courier dellvery service.

Following a hearing held in Hoscow at which
respondent did not appear, the arbltrators lssued an
opinion dated July 1, 199), avarding judgnent to

petitioner. On or absub June 5, 1935, petitioner riled
tha prosent mobion to confire the foreign mrbitral

award.

Respondent now hes moved to vacate the awapd, ACH
danles that It ever agreed to arbltrate disputas,
deapite an arbltration elause found on the second page
of the Hovenber 1990 contract. Faragraph aix on page
two of the centract provides that "All disputes or
differences which may arlse out of ar §n cqnn.ggﬁpn
My tha
Fereign Trade Arbitration Commission qt_;ﬁgjﬂxﬁn

With the presant cantract ara to be settledy. .S
& y 4

Chanber of Commerce and Industry, uqsinuJ din accerdance

with the Rules of Procedure of thewd\;s Commission.

The award of Arbiccatlion I8 Qlﬂﬁﬂ'ﬂhd binding upon both

parties.” ‘ .
Pater Stern, who EIQHEdvlhu contract on

respondent's behalf, Ingists that he snly 2igned a ona-

1

page contract. Petitiener, ln contrasc, asserts that a

three-page contract was signed, and produced thres
pagas with what appear to be Mrs n's signatura or

fnitials on sach page, Petidlondr alsc points ouk that
the Flrat page of the :%:ﬁuhm: both parties
agres that thay Eiqpq?fhﬁﬁhllcitly refers to subsequent
pages. Saa Pat-;{,ﬁ::!ﬁ if-r'“rne conditions set forth om
tha Inllnulnq pqﬂpj of the contract are binding for
bath pqrtgﬂip A1I other copditions concerning the
Basis a{fﬂdﬂivery are st forth in Appendis 1.7).
*éiﬁpﬁnﬂﬂnt clains that Mr, Stérn's signatures on
ﬂu.'g-r"wu and three of the contract are forgeries, and
}ﬁ&: that no agresament to arbitrate wvas ever entared
Inte. Respondent attrlbutes the alleged forged
signatures to "a gentleman who claimed to be associated

.= with Agroengineering (Moscow)." Stern ACLf. 9§ 1.

Because Mr., Sterp cannot romember this man®s name, he

refers to him as "Mr. X." Mr. Stern explaina that "Hr,
K° was In New York for approximately five days at the
time the contract at issue was signod and that “Mr. X°
had unrestricted access te ACS's offlce and supplies

during this visit. & lurther evidence that respondant
did not receive or sign the second or third pages of

the contract, Hr. Stern and the President of ACE, Jack
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dispute. mmsﬂlnwu_m

CATTLEYA, 8%2 F, Supp. 6, 8 [5.D.M.¥. 1994),
is established, the “burden of pwﬂ@t Hf buard
allenglng the
La Sociote

Lacartass, assert that it wvas ACS policy not to enter
into any contract that would reguire arbltration or Once this
litigation in Russia.

precussioN should be overturned is on tha ¥

The Conventlon on the Recognltion and Enforcemant enforcenent and recognition o auard.”

of Foreign Arbitral Awards (“the Convention®), was liationale ¥. Shabhesn H ¥ 5, 585 F. Supp.
implemanted by legislation in the United States as 9 57, 61 [S.D.H.¥. | Qllﬂ. 733 F.2d 160, cert.
denied, 469 U. RIWH: Ef8 also Farsons &

ete Generale de

U.5.C. § 201 gL Heq. Sectlon 207 provides that:

Within three years after an arbitral award
falling under the Conventlon is made, any
party to the arbitration may apply to any
court having jurisdiction under this chapter
tor an order confivming the award as agalnst 19
any other party to the arbitratien. The court
shall confirm the avard unléss ik finda ene
of the grounds for refusal or defercal of
recegnitlon or enflorcement of the award
specified in the said Convention.

Papler, 508 F.2d %69, 973 [2d Cir,

L pican Copskt. ¥. Hechanized Const, Of

an, 659 F. Supp. 426, 428 (5.D.0.¥.), aff'd, 828
IC).M 117 (24 ed¢. 1987), cerk. demied, 484 U.5. 1084

(1988} . Artiele v of the Convention provides certaln

9 U.5.C, § 207. A streng policy In favor of enfore

narrowly prescribed situvations whers recognition and

intermational arbitral awards exlsts Lo encour «,@t
s enforcenent of arbitral avards may be refused,

recognition and enforcopent of commercial ar tion

including whére the agreement award was procured by
agresmants i dncernational contcacts & 1y the .

fraud, Sgg O U.5.C. § 201; Ledes v, Ceramiche Ragng,
standards by which agreemants to arb .. areE

Scheck ¥.

. such as frawed, mistake, duress and walver wereé intended
20 n. 1% (1974).

L84 F.2d 184, 167 [ist Civ. 1982)[flnding that delenses
enforced in the signatory counbrkes.

Alberto-Culver Co.. 417 W.5.

to be defenses to conflirpation of & forelgn arbitral

When assessing whothgr confirm an arbitral
award] .
award, ‘courts must [ir neider whether or not the

ﬂuspundrnt Argues that this court has no

parties agreed in wrliting to arbitrate the subjeckt in

jurisdiction over this action simce it never signed the
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second or third pages of the conctract, and this thers
WAS no agroepsnt to arbitrace disputes under the
contract, In addiclion, respondent argues that, because
patitioner fraudul&ncly obtained the arbitral avard by
forging Mr. Stern's signacdrae, the avard should be
wacaled.

This Coure finds chat a valid agrespant to
arblirate dL:p;Lri SAs Agredd cpon by Lhe parties.
Bacause both parcies agree to haviing signed the first
page of the cantrhct that specifleally states that the
parties agree to be bound by the condltlons contsined
in the subsequent pages of the coptract, It 18 faly to
hold resposdignt Llsule for the contents of the entire
agreement. Koreover, while It Is true that a dlg;fi-ﬂ;_
caurt will not eaforce an arbletral avard procyfed by
fraud, this Courc i= not convinced that a ="-lj:|*._ »
forged Wr. Stern's signature on the coqfedcy.

The Court s alse uapersunded h@t{éﬁpun&&nt's
final argueent iyt 9 U 5.0 '_,,4-,'1_::;';%ii.l-ll.rﬂ=- an order
conpel iy deeitention prigi\BPa\procecding with
arbitration. Seccion ?%‘ﬁu?‘jﬂes that *|a] court
having jurlediccion un-:.lur"tlui chapter pay direct that

arbitration Le held in accordance with the agreemont at

any place chersin provided for, checher that place s

within or without the United StntHGzU-s.t. § 208

The lanquug@;"
clearly not mandatory, and, yﬁ?h:’u respondent

previously could have moved e €hallenge or stay ths

[emphasis added) provision is

arbitration prnceedi‘pp;fﬁﬁ“itinmr'i failure to
receive an order edyiedfing arbitration doss not
prnvidu gruuudﬂiﬁﬂ'Tn:atn the arbitral auvard.
CONCLESTON
mqu‘lahgly thu peticlen te confira the Foreign
g_;ﬂ_h'u} avard ks hereby granted and respondent's

wrogs-potlon is denied.

/50 GROERED,

—F g i

Brooklyn, Hey York
Jupe 7, 1306

Dated:

United ¢
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