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)[INtl'l'E EJlTR'l 
SZAR , CHIEF JUDGE 
FEllRllAR'l 7, 1996 fEa 8 2 :'. : f; j '%11 

WUTED STATES DISTRIC'l' COURT .-,;: c '. ". ,. - . f 
EASTERN DISTRICT OF LOUISIANA c ., ' ,~ L [ i: ,'" . 

ARABIAN HOMES 70R JOREIGN ~E * CIVJ:L AC'l'IOK 

VERSllS • 
THE HjV GRAIN TRlUlE:R, ET AI. • S£C'l'IOl' "G" 

KEMQRANpUM AND ORpER 

Backnound 

Phintit.f, Arabian Homes for Foreiqn Trad .. , "Arabian") filed 

this act i on against the M/V GRAIN TlUIDER in rem, it .. owner, Lyric 

Shippi nll, Ltd. ( "Lyrio") and the t i me charterer of the vessel, 

SARoe, S.P.A. ( "SAROC"), .. 11eqing c;O>:90 dlllllag" and shortag" in 

connaction with a shipment of corn (rem Cenvent, Lcuiloiana to 

Alexandria, Eqypt. Plaintiff designated the acti en as an admiralty 

and maritime cl aim within t he meaning of Rule 9(h) of the Federal 

Rules of civil Procedure , and sought damaqe" in the :sum of 

$8,97l.54 plus survey tee .. , costs, expense5 and intRrest. 

Defendant Lyric answered th~ complaint en October 4, 1995 and 

on Nov~lIIb.r 22, 199!! ass<!rted a <::rOlls-claim aga i nst def@.nc1ant 

SAROC, alleging that any damage to the cargo was caused by the acts 

of SAl'(oC, its steve4ores, "'gents, servants or employees, In 

respon"'", SAROC has f i led a motion to stay Lyric'lIl croas-claim 

pendinq arbitratiDn. Lyric OPPOSDS the ~otion, 

SAROC has at no time 4n",wered plmintitt Arabi~n'. complaint, 

and counsel for Arabian, appearinq before t he court on call docket 

r.cQn~ IREC ;l!iVE~ 

FEB ~ 2 1955 

~------ ~---#" - - ""I 

advi sed the court that i t had recei ved instructions not 

,',mlEY PUaUCATlONS, INC. 

Doc. #Q5--9{-()..J..:;(9 -oa-
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to pursue i~s claims against SAROC and wished to dismiss the claims 

against SAROC . The court intimated at that time that it would RQ 

willing to order 4isuli&al of AraRian's claUla aqainst SAROC. 

Arabian and SAROC have now fUad a joint lZIotion for elismissal 

purouant to Rule 41 Ca) (2) of tha F.deral Rule. ot civil 

Procedure. Lyric oppose" di"mi .. "al of Arabian's e1"i _ against 

SAROC. 

Finally , Lyrie seeks leave to amend its eroas-claim andjor to 

tile • third-party cOlRplaint aga i nst SAROC. SAROC;: oppo:s as the 

lIlotion. 

~nalysis 

A. SAROC's Motion to stay Pending Arbitration 

SAROC moves the court to enter ~n order 3taying a ll issues and 

di sputes between SAROC ana Lyric in accordance wi th an arhi~ration 

c:lause contained in thEi Septel!>ber 2 , 1993 time cbarter Retween 

SAROC and Lyric. The pertinent provision i s eondition 17, whi ch 

provides that 

should any dispute arbe bet.ween Owen [Lyri c] and 
Charterers [SiAROC]. the lIIatter in dispute &hall be 
referred to three persons at London • . . their decision 
or that. ot any two of th8lll shall be final, and for the 
purpose at entoreinq Z1ny Z1WZlr~, this agreQlent JlCy b .. 
made a rule of the eourt . 

The Federal Arbitrat.ion Act provides that a court, upon being 

satisfied that a matter is oovered by 11 ...... itten aqrauent to 

arl:>itrate, "shall on application ot on .. of the parties stay the 

trial of the action until such arbitration has been had in 

accordanc:e with the teIlDs of the agreement, providing the applicant 

tor the s tay is not in default in proceeding with such 
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arbitration." 9 U.S.C. S 3. In addition, the Convention on the 

Reoognition and Entoreement ot Foreign Arbitral Awards, to which 

the United States, Russia and Mexioo are signatories, require. each 

contracting state to recognize written arbitration aqreementa and 

furthar requiras courts, upon request, to wrafer the partias to 

arbitration, unless it tinds that tha satd aqreement is null and 

voi~, inoperative or incapable ot being performed." Convention on 

the Rlilcognition and Enforcement of Foreign Arbitral Awarda, Article 

II(1-3); 9 U.S.C. S 201 n~. Tuen toqether, the Faderal 

Arbitration Act and the Convention in,iicate a strong federal policy 

tavoring aqre"",entg to arbitrate, especially in the context of 

international commerce. 

Defendant Lyric does not dispute that the Charter party 

entared into between Lyric and SAROC contains an arl;)ttX"lItion 

clause. Neither does Lyric dispute the court's authority to stay 

the cross-claim aSserted by Lyrio. Lyric nevertheless urges the 

court, in its discretion, to deny SAROC'c motion to stay Lyric'S 

cross-claim because it is Lyric'S desire that all claims, including 

the oroas-claim, be resolved in this jurisdiction. 

Because the dispute between Lyric and SAROC arises out or the 

charter party aqraemant, and the arbitration olause mandates tbat 

the parties to tha agreeJllent resolve their difference .. through 

arbitration in London, I am required by the Arbitration Act and 

Convention to refar the partias to arbitration. Sedco v. Patroleum 

M§xicanos M.xioan National Oil Co., 767 F.2d 1140, 1145 (5th cir. 

19B5). Lyric otters no l.~ally cognizable reason for •• to rule 

3 
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otherwise. SARoe's motion to stay ~U$t be qranted. 

B. Arabian and SAPOC's Joint Motion to Dismiss 

~eiterating its earlier advice. to the court that it will not 

pursue claims against SAROC and that it will not seek recovery from 

Lyric fOr any damages for which sARoe is responsible, plaintiff 

Arabian (jointly with defendant SAAOe), seeks an order frglll the 

court dismissinq Arabian's cleiDS against SARee. The motion tor 

dismissal is filed pursuant to Rule 41 (a) (2) of the Federal Rules 

ot Civil Procedure . 

~ule 41 Cal (2) provides for dismissal by court order at 

plaintiff's instance and on such terms and conditions as the court 

deems proper. The grant or denial of a dismissal on motion under 

Rule 41 (a) (2) is withi n the sounr;! r;!iscretion of the court. 

Whereas the parties negotiate the terms anr;! conditions of dismissal 

under Rule 41 (a) (1) , when a motion for voluntary di"mi"sal is 

made pursuant to Rule 41 (a) (2), the power to set the terms and 

condition5 of dismiss:al is vested in the court. C. Wright , A. 

Miller, 9 Fed,ral Pract i ce and Pro~edure S 2366 (West 1995). 

Defendant Lyric opposes any dis~i8sal by Arabian of its claims 

against co-defendant SAROC. Lyric maintai ns that under the general 

~aritime law, Lyric and SAROC are jointly liable to the plaintiff 

and once SAROC ia out of the litigation, Lyric ~ay be forced to pay 

plaintiff's: full damage,., including thos .. tor which SAROC alleqedly 

is ras:ponsible. . Lyric propose.s: that in order to prevent the 

prejudice to Lyric created by dismissal ·of SARQe, the court ahguld 

dei\Y the lIlotion to dismi5s and force Lyric to anawer and defend in 

4 
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this litiqatian. 

SAROC has never 5erved an an .. .,er to plaintiff Arabian's 

complaint against it. Accordinqly. under Rule '1 Ca) (1) ot the 

Federal Rules of! Ci vil Procedure plaintiff! eould simply have 

dismissed its claims aqainst SAROC by stipulation, without order of! 

court. Nevertheless, a motion tor diSlIlissal hall been made pursuant 

to Rule 41 Cal (2). gO I am entitled to deoide whether to allow 

di5millsal and to i mpoae whatever conditionll and terms I deemprapar 

on the dismissal • 

I find Lyric's arquments against disllillsal unpersuaaive. 

Although allowing partial dismissal will not determine the suit 

finally as I:letween all of the partieli. I am not inclined, under the 

circumstances. to force a plai ntiff to prosecute c l aims it is not 

interested in prosecuting. Arabian has represented to the court in 

both open court and its motion papers that it does not intend to 

seek from Lyric any damages for wh1Ch SAROC may be liable, only 

thOSQ caused by Lyric and for which Lyric is liable. I intend ~o 

adopt and enforce this representatlon as a term and condition of 

the dismissal. 

C. Lyric's Motion for Leave to Amend cross-Claim 

In reo;ponse to the actiono; of Arabian and SAROC, anci· in 

furtherance of Lyric's opposition to the dismissal and stay, Lyric 

seeks to amend its cross claim ilt.qainst SAROC and. in the 

alternatiVe, to file ill. third·party complaint aqainst SAROC. 

The cross-clailll oriqinally filed by Lyric aqainst SAROC seeka 

contribution and indemnity from SAROC for any liability Lyric may 

5 
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have to plaintiff. By the proposed amended cross-claim, Lyric does 

not ~upplemant or ~end its allegations agai nst SARoe, but seeks to 

tender SARce as a direct defendant to plaintiff, Arabian, pursuant 

to Rule 14 (c) of the Federal Rules Of Civil Procedure. Lyric thus 

aims to do indirectly what it has been unable to achieve directly, 

i.e. to force plaintiff to seek damages from SARoe despite 

plaintiff'. unwillingness to do ~o . I do not view this as a proper 

or efficient use of Rule 15 (c) of the Federal Rules of Civil 

Procedure, which governs the amendment of pleading •. 

• Apparently antiCipating that I would order dismissal of 

t • 

Arabian's claims against SAROC and deny Lyric leave to amend its 

cross claim, Lyric seeks, in the alternative, to file a third-party 

complaint against SARoe . Tho third-party complaint reiterates 

Lyric's claims for contribution and indemnity against SAROC and 

also seeks to tender SAROC as a direct defendant to plaintiff 

pursuant to Rule 14 (e). Inasmuch as Lyric's cross-claim aqainst 

SAROC bas merely been stayed panding arbitration, there is no need 

to implead SARoe for purposas of seeking contribution and 

indemnity. Further, as previously explained, I decline to allow a 

Rule 14 (c) tender under the circumstances. 

Accordingly, 

IT IS ORDERED that SAROC's motion to stay Lyric'. cross-claim 

pending arbitration IS ~RANTED. 

IT IS FURTHER ORDEREO that the joint motion of d i smissal filed 

by Arabian and SAROC IS GRANTED, that Arabian's claims against 

SAROC are dismissed without prajudice, and that Arabian may pursue 

6 
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trom Lyric only l!Iuch duaie. a. ware CAu •• d by and for which Lyric, 

as oppo •• d to SAROC, i. re.ponsible. 

IT IS FURTHER ORDERED that Lyric's motion tor leave to amend 

crosa-cla~ and , in the alternative, to tile third-party complaint 

IS DENIED. 

CHIEF JUDGE 

7 
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