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SEAR, CHIEF JUDGE g
FEBRUARY 7, 1996 feg 8 2250 iy
UNITED STATES DISTRICT COURT - .- -... .. .:
EASTERN DISTRICT OF LOUISIAMA  ~“0°
ARABTAN HOMES FOR FORELGN TRADE + CIVIL ACTION
VERSUS ’ NO. S4-3468
THE M/V GRAIN TRADER, ET AL . SECTION "G"
HEMORANDOM AND OREDER

Bagkground
. Plaiptiff, Arabian Hones for Foreign Trede\(“Arablan®) [iled

this action against the M/V GRAIN TRADER inrem, its owne:s, Lyric
Shipping, Led. (“Lyrie®) and the tiga\chartarer of ths wvesszel,
EAROC, 5.P.A. ("SARCC"), allegindioarge damage and chortage in
connection with a shipment of\ cofn from Convent, Louisiama to
Alexandria, Egypt. Plaintiff\degignated the actlon as an admiralty
and paritise claim within tbe maaning of Rule S(h] of the Pedmaral
Rules of C€ivil PFrécedure, and scught damages in the sum of
8,971,684 plus survey Iees, Ccoats, expences and interect.
Dafendant \Lyric answered the complaint on Octobar 4, 1995 and
on Koveandy” 33, 1994 assertsd a cross-clain against dafendant
. ﬂhﬁlct l.niqj.ng that any damage to the cargo was caused by the acts
of, SANDC, its stevedores, Agents, servants or exzployess. In
Tesponse, SAROC has filed a moticm to stay Lyric’s cross-clais
panding arbitratien. Lyric opposas tha motiem.
SAROC has et no time ansvered plaintiff Arabian’s complalnt,
and ecuncal for Arablian, appesring before the court on call docket
s5E advised the court that it had received instructions mat _
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to pursue its claims against SAROC and wished to diamiss the claims
agalnat SAROC. The court intizmated at that time that it would ba
willing to order disalssal of Arabian’s claims against SAROC,
Arabian and SAROC have now filad a joint potion for disaissal
pursuant to Eole 41 (B) (2} of the Federal Hules of cCivil
Procedure. Lyric cpposes diszissal of Arablan’s claims against
SAROLC.

Finally, Lyric sasks leave to amand its cross-clais &ndjor to
file a third-party cosplaint against BAROC. SAROC \opp0Ses tha
motion.

Annlveis
A. HARDO's Motlon to Stay Panding Acbitration

SAROC moves the court to cnter an oxXder gtaying all issues and
disputes betwean SAROC and Lyric in aceofdance with an arkhiltration
cleuss contained in tha Septenber N2, 1993 time charter bstween
BARDC and Lyric. The pertinefitprovizlion is condition 17, which
provides that

Chavterars [8MJOC]. the Batter in dispute shail be

referred to thras persons at London . . . their decision

or that of any t¥o of them shall ba final, and for the

purpose of enfercing any award, this agreegpent may be

made & rul¢-of the court.

Tha rﬁnﬂ Arbitration Act provides that a court, upon being
nt-iltv.i.n&'.'ﬂut 2 matter is covered by a written agrseacnt to
arbitfats, "shall on application of one of the parties stay the
£9441 of the action until sach arbitration has been had in
*im:nrﬂlmn with the terms of the agresemant, providing the applicant
for thae stay Iz pot in defaclt in preoceeding with such
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arbitratisn.* 9 U.S.C. § 3. In additien, tha Convention on the
Recognition and Enforcemsent of Foreign Arbitral Awards, to which
the Unitead States,; Fussia and Maxico ara signatariss, regquires sach
Contracting State to recognize written arbitration agreements and
furthar regquires courts, upon reguest, to "refer the parties to
arbitration, unless it finds that tha said agreement iz null and
void, inoparative or incapabla of being parformad.® Conventionivefi
tha Recognition and Enforcement of Forelgn Arbitral Awards’, Articlae
II(1-3); 9 U.S.C. § 201 et geg. Taken together, ‘the Federal
Arbitration Act and the Convention indicate a stropg foderal policy
favoring agresmants to arbitrate, especlallydin\ ths conteaxt of
internaticnal commerce,

Derendant Lyric doss not disputeN\that the chartar party
gntared into betwvesn Lyric and SAROCYcontains an arbitzation
clause., Feithar does Lyric displta the court’s authority te stay
tha cross-claim assarted by Iyric. Lyric nevertheless urges tha
court, in its discretlion, wS™deny SAROC’'s motion to stay Lyric’'s
crogg-clajm bacause ip-ig\lyric’e desire that all claims, Including
ths cross=-claim, be\rssSlved in this jurisdietion.

Because tha dispute between Lyric and SAROC arises out of the
chartar party agrecmant, and the arbitraticn clause mandates that
the plrtiig to the agreement resplve their diffarences through
arbitPation in Londen, I am regquired by tha Arbitration Act and
m\‘.lm to refar the parties to arbltration. Sadco v, Petroleum

~Haxicanos Mexican National 04l Co., 767 F.2d 1140, 1145 (Sth Clr.

1985) . Lyric offers no legally cognlzeble reason for me to rule
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otherwise. SAROC's motlon to stay must ba granted.
B. Arabian and SAPODC's Joint Motion to Dismiss

Raiterating its sarlier advices to the court that it will not
pursus clains against SAROC and that it will not seck recovery from
Lyric fer any damages for which SAROC is responsibla, plaintiff
Arsbian (jointly with dafendant SAROC), seeks an order from the
court dismissing Arabian’s claies against SAROC. The motion for
dismissal is filed pursuant to Fule 41 (a) (2) of the Fedefal Rules
of Civil Procedure.

Rule 41 (a) (2) provides for dismissal by/coudt order at
plaintiff’s instance and on such terms and conddtlens as tha court
deens proper. The grant or denial of a dispissal on motion under
Rule 41 (a) (2) is within the sound &ifcretion of tha court.
Whereas the parties negotiate the tarms and conditions of dicmissal
under Rule 41 (a) (1), when a métled for voluntary dismissal is
made pursuant to Rule 41 (a) ((2); the power to sat the terms apd
conditions of diszissal is‘wested in the court. C. Wright & A.
Miller, 9 Federsl Practigk and Frocedure § 2366 (West 1995).

Dafendant Lyric cpposes any dismissal by Arabian of ite claims
against co-defandant SAROC. Lyric maintains that under the genaral
maritime lawy Lyric and SAROC are jelntly liable to the plaintiff
and ence BARDC is out of the litigatien, Lyric may be forced to pay
plaintifs s full damages, including those for which EAROC allegedly

i.! easponsible. Lyric proposes that in order to prevent the

‘prejudice £o Lyric created by dismissal of SAROC, the court should

deny the motion to dismiss and force Lyric to answer and defend in

g. 5ef I8

United States
Page 4 of 7



Te: Taw Br. A.J. Yan Den Frem: Moaley Publicaticns 3-I8-27 1:55pm

this litigation.

EARDC has nevar served an ansvar to plaintiff Arabian's
complaint against it. Accordingly, under Rule 41 [a) (1) of the
Fedaral Rules of Civil Procedure plaintiff could simply have
dismissed its claims against SAROC by stipulation, without crder of
court. KNavartheless, a motion for dismissal has been made purspant
to Rule 41 (a) (2), so0 I am aentitled to decide whether wnlm
dismigsal and to Imposs vhatever conditions and tarms I déem propar
on the dismissal.

I find Lyrie’'s arguments against disaisadl \unpersuasiva.
Although allowing partial dismissal will mnofl detarmine tha suit
finally as between all of the parties, I amwneh inclined, under the
circumstances, to force a plaintiff To(proaecute claims it 1is not
interested in prosecuting. Arabian hias Tepresented to the court in
both open court and its motion fapers that it does not intend to
seak from Lyric any damages (for) which SAROC may ba liable, only
those caused by Lyric and f6f-which Lyric is liable. I intend to
adopt and enforce this fepresantation as a tarm and condition of
ths dismissal.

e Lyric’s Motion for Leave to Am&nd Cross-Claim

In radpofise to tha acticne of Arablan and SAROC, and- in
furtherance of Lyric's opposition to the dismissal and stay, Lyric
saeks t.u amend ite cross clals agaimst BAROC and, in the
alternative, to file a third-party complaint against SAROC.

Tha cross-claim eriginally filed by Lyric against BAROC seeks
contribution and indemnity from SAROC for any liability Lyric may
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have to plaintiff. By the proposed ananded cross—-claim, Lyric does
not supplesent or amand its allegations againat SAROCC, but seaks tao
tander SAROC as & direct defendant to plalntiff, Arabian, pursuant
to Rule 14 (c) of the Federal Rules of Civil Procedurs. Lyric thus
aims to do indirectly what it has been unable to achieve directly,
i.e. to force plaintiff to sssk damagas from SAROC despiee
plaintiff‘s unwillingness to do so. I do not view this as a pfoper
or afficient usa of Rule 15 (e} of tha Federal Rules &f \Civil
Frocedure, which governsa tha asendoent of pleadings.

Apparently anticlipating that T would ordef dismicsal of
Arabian’s claims against SAROC and deny Lyric deave te amend its
cross claim, Lyric seeks, in the alternativegtanfile a third-party
complaint against SAROC. Tha third-party cosmplaint reitsrates
Lyrizc's claims for contribution and ipdemnity against SAROC and
alse EBeeks to tander BAROC as 4 Jdirect defandant to plaintiff
pursuant to Rule 14 (a). Inaspoch ma Iyric's cross-claim against
SARCC has meraely been stayed Pinding arbitraticn, there is no naed
to implead SAROC for~ purposas of sesking contribution and
indsmnity. Further, \as“previously axplained, I decline to allow a
Rule 14 (c] tenderunder the circumstances.

IT I5\OFADERED that SAROC's motion to stay Lyric’s cross-claim
panding arbitration IS CRANTED.

4T IS5 FURTHER ORDERED that tha joint motion of dismiszal filed
by Arablean and SARCC 1S5 GRANTED, that Arsblan’s claims against
il.lﬂ-: are dismiasad without prejudice, and that Arabian may pursua
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from Lyric only such damages as vars causad by and for which Lyrie,

as oppossd to EAROS, is responEibla.
IT IS FURTHER CRDERED that Iyric’e motion for laave te amand
crosa-claim and, in the altarnative, to file third-party complaint

%; :n-: SEAR

CHIEF JUDGE

IS DENIED.
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