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MISSISSIPPL PHOSPHATES CORPORATION

V.

UNITRAMP LTD. and UNITRAMP S.A.
MEMOBANDUM OTINION AND ORDER

Before the Court is the motion of the Defendants, Unitramp Lid. and Usitramp S.A., to
dismiss or sy this action pending arbitration. After reviewing the memorsnda submittod by the
puﬂn.ﬂtlppﬂuun-ﬁmmmhw.mdh&gmﬂbﬂﬂiwm
the Court finds as follows:

The pluntiff, Mississippi Phosphates Corporntion (MPC”), sntered into » contract of
aflreigiriment, sometimes referred 10 s & chanep pasty, with Usitramp Lid., by which Unitramp
Ltd. was to provide vessels to cary MPCis phosphate rock from abroad to MPC's facility in
Pascagouls, Mississippl. Count Ong 0f the complaint alleges Unltramp Ltd. breached the contract
of aflreightment by failing to make vessels svallable for the loading and shipping of phosghate
rrck as required hy the agreement.

Purposiedly, u secund custruct was consummated berween the parties wherety Uniramp
Ltd. and Unitr8iip8.A. agreed to pay one-half of the consinuction costs for storage facilities 10 be
constructed by MPC. Count two alloges that upon construction of said facities, Unitramp L1d,
wid Uittamp S AL fuiled 10 make payment us provided for in the alleged contract

Count thres of MPC's complaing seeks damages against Unitramg Ltd fis bad faith breach
of both contrect at iasus

Center to the dispute &t itsue in this motion is sn erbitration clause contsined in puragraph
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32 of the contract of wffreighiment. The provision provides as follows: *Arbitration — Any
disputes concerning the present Charter to be settled by arbitration in New Yark in the ordinary
manner.” The purpose of Unitramp Ltd.'s motion I to stay or dismiss this action by invoking the
arbitration cleuse.
I Coptract of Affieightment

MPC agrees that its dispute with Unitramp Ltd. under the contract of affrtightment, the
subject of Count One, is arbitrable. In addition, MPC agrees that Count Three, 3o the extent it
involves the contract of Mfreightment, is arbitrable, MPC disputes Uitramp Lid.'s position that
* the dispute conceming the payment of construction costs is likewase arbitrable. This aspect Is
\ disoussed below,

I Bumoned Contmct Regardiog Coats

The primary dispute surrounding the second contract concerns whether said contract and
the contract of affreightment constitute a single serles of transactions which are subjoct to the
arbitration clauge contained in the latter. Simply stated, is the second contract a collatersl or
scparaie agroement?

The enforcéability of this arbitration clause Is governed by 9 U.5.C. § 201 - 208,

® commonly knownas the United Nations Convention on the Recognition and Enforcement of

Foreigd Arbitral Awards. The language of the conveation contemplates & very limited inquiry by
Q}ﬁ&uhmmmfﬁmuummaw
“inmercial agreemeats. Sedco v. Petroleos Mextoanos Maxican National Ol Ca., 761 F.24
1140, 1144 (5th Cir. 1985). Tha adoption of the Convention evinces in even sironger

présumption in favor of arbitralion where fureign natlonalities are concerned. Tenneises Imports,
2
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dme. v. Filippi, 745 T. Supp. 1314, 1321 (M.D. Tern. 1990). The parties have coruedal the fsue
of whether the arbitration clause is enforceable. Therefore, our task s to determine the breadth of
such clause.

The presumpticn in favor of arbivration Is strong. Moser H. Come Memorial Hosp, v.
Meroury Consir. Corp., 460 U 5. 1, 24, 103 5.Cv. 927, 941, 74 LEd.2d 765 (1983). Whan
determining the scope of an arbitration agresment, the court must firct distingoish betwoen broad
wnd narrow arbitration clauses. In Re Hornebeck Cffshore Corp. v. Coasial Caeriers Corp., 961
F.2d 752, 754 (5th Cir. 1993).

. If the clause is broad, the action ehould be stayed and the arbittors perminted to
decide whether the dispute (alls within the cause. On'the-other hand, If the clese

is narrow, tha matter should not be referred 1o arbliration or the action stxyed,
l.l'llenﬁ:mu't dmﬂ-llhﬁqnnﬂlmm “Whenever the

scone af wn arhitration clase is frirly debatable or reascnably in doubt, the count

should decide the question of constraction i fivor of ablirstion.” Morcover,

“[t]he woight of prosumnption is heavy.?

Hornbeck, 981 F:2d a1 754 (citing Mar-Len of La., Inc. v. Parsons-Gilbane, 771 F.2d 633, 635
(5th Cir. 1985) (citations omitted); Sedco, 767 F.2d st 1145 0.10.

A review of Fifth Cincéig poboedent ustrates that arbitration clauses containing the "any
ispute” language ure of the bioad type. See Horbeck. 981 F.24 at 755; Neol v. Hardse's Food
Systarns, Inz., 916 P24 34, 36 (Sth Cir. 1990); Sedeo, 757 P.2d a1 144; Mar-Len, 773 F.2d
634; Neal, 91024 at 38. The whitration clause involved in Mar-Len contained the following
langudge. "uny dispute . with respect to the interpretation or performasce of this Subeoatract
. *\Mar-Len, 773 F 24 533, Specifically, Mar-Len challenged certain contractusl modifications

“on the grounds they were obtained through economic duress. /o st 636. The court found that

the digpute was rubject to arbitration emphasizing that “only the mox forceful ovidence of a

United States
Page 3 of 6



- B0:8T 6. 9T Ml
o F 50 " Fdd REEIETE

. JUDGE BRAMLETTE ID:601-432-6783 - JAN 16'96  16:52 No.002 P.0S

L.

purposse to exclude the claim from arbitration can prevail.™ Jd (cltation omitted). The court In
Neal faced an wrbitration agreement which included “any and all disputes between them ™ Moal,
918 F 2d at 36. Neal involved a dispute concerning & purchase agreement not containing an
whitration clause. Jd at 37. However, licensing sgreaments executed between tha parties
canteined the above arbitration clause. Jd The Neal court found the arbitration clause
mufficiently broad to encompass disputes lnvelving either. Jd at 37-38,

MPC's argument focuses primarily on the language contained in the'wrbiiration clause, sub
Judice. MPC polnts out that the sgreement is limited to any dispute “conecerning the charter.”
We agrea that this agreement ls nerrower than the agreement involved in Neal. However, this
agrecment is noticeably broader than the agreemant involved inMer-Len. The Court Is mindfll of
the fict that the Mar-Len court went on to tnalyze wheiher the dispute fell within the amibit of the
srbitration clause. Nonetheless, the arbitration claute which was the subject of Ader-Len has been
characterizad as broad, arguably placing the matter of wrbitrabllity in the hands of the aritrator.
Hornbeck, 981 F.2d at 752-53. Az damonstrated, the scope of the arbliration agreement is fairly
debatable. Under such cirgimstances, Harnebeck Instructs the Court 10 decide the question of
construction in favorof arbitration. Hormeback, 981 F.2d at 754,

. hmmmmﬁnmm.hmm
sufficient doubt to require this court to submit the disagraement to whitration. . . -

As to the correspandance between Patrick Chapel and Joe Ewing dated January 10, 1994,
Mr. Chapel wrote “[yJou will probebly understand that UNTTRAMP could not support even
partially the cost of any improvemant of the plant facility which is nol in direct connection with
the transportation and the dlscharge operations of the phosphate ™ The storage facilities were
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clearly constructed for the purpose of belter accommodating the charter agreement, (Ples
Response Exh. 1). The record befors the court suggests that the catalyst behind the purported
second agreement was the possibility of s shortage of phosphate should & vessel be delayed. The
partics apparently discussed enlarging MPC' storage facilitics to accommodate much s
contingency.'

In short, without the charter agroement, the parties would have no reason to enter inlo a
contract to build additonal storage facilities. The comerstone of the agreoment wils to facilitate
ths transporiatdon of phosphate to MPC's plant in Pascagouls, Mississippl. By aiding MPC in
& acquiring additionsl storage faciliiies, Unitramp would be able 10 'ship Yarger quantities of
phosphate reducing the possibility of & shortage and poteatial breach of the charter, Mareover,
the court hat not found foroefisl evidence that would comvince us that the purported sscond
contact did not “concern the charter™ or that the parties intended to exclude the purported second
agreement from arbitration. Accordingly, it ii the oplnion of this Court that Count I as well sz
Count IIT as they pertain to UnitrmmpLtd. should be submitted 1o arbitration.

The only remaining-claims in the complaint involve Unitramp S.A. The record before the

court suggescs that an employee of Unitramp S.A. was involved in the discussions reganding the

"MPC bhas contemporancousty filed & motion 1o strike the unsworn declaration of Grondin.
This Courr-has found it unnecessary to rely upon the unswomn declarstion except ﬁrm

u:nulhlt&mﬁllumpuwﬂhwﬂﬂpdﬂuw

of the alleged second coniracl. Moreover, MPC wvers tha! Grondin never
ﬁ\ﬂn.nqmmm On August 2, 1995, Grondia executed another unsworn declaration ia which
he stated he had personal knowledge of the substance of the negotiations by virtue of his position
as Director of Operations. While the individurls who participaied in the negotistions may provide
monre compotent testimony, 'we are of the opinlon that Grondin had personal knowledge of the
circumstances surrounding the slleged contract. Morcover, (hls information is not being used to
resolve the merits of MPC's claim but mevely 10 determine whother such claims are arbitrabie.
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additional storage facilities, Because we have detarmined that both issues should be submitted 10
arbitration, & stay of the clalms against Unitramp S.A. is appropriste as well, Resolution of Count
Il againat Unltramp Ltd. will likely involve the sams witncsses, same factual disputes, and may
negate uny need of pursuing & claim sgalnst Unitramp 5.A. Accordingly, the above action shall be
stayed and placed on the Court's inactive docket. Mases H. Coms Memorial Hospital, 460 U'S.
at 20 n. 23, 103 5.Ct. at 939 0. 23; Hormback, 981 F.24d HHS;MH#Q"TMMM,
B87 F.2d 611, 614 (5th Cir. 1989); Tenneszes fmports, fnc., 745 F. Supp. u.l?!_tﬂ-:]'ﬂ, The
parties are directed 1o advise the court of the status of this case upon the completion of
@  wtitwion Accordingly, itis

ORDERED AND ADJUDGED that the sbove siyled cause and action is hereby Hayed
pending arbitration. Upon completion of arbitration, the partics are instructed 1o promptly inform
the Court of the status of this case 5o that apprapriste action can be taken. 1t is further

mmm&mmﬁ'm:mwwﬁnummu
Grondin is DENIED.

EWM'm.ﬁ:mﬂqdm.lm.

E ] - UNITED STATES DISTRICT JUDGE
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