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IN THe UNITED STATES DISTRICT COURT 
FOR THE SOtmmRN DISTRICT OF M1SSISSIP I' OEM\' 

WESTEllN DMSION L!av~====2!:!!!.J 

.J. f. ~ •• CU:R" 

J~N 16 1996 

MISSISSIPPI PHOSPHATES CORPORATION 

VS. CIV1L ACTION NO. S:9Scv-49-Br-N 

DF.FRNnANTS UNlTRAMP LID. md UNITRAMP SA 

MEMORANDUM QrINION AND OBOER 

Before tho Court is the motion of the Defenclll!u, Unitramp LId. and Uoitnmp SA, to 

dismiss or Illy this action pending arbitration. Mer reviowing the memoranda IUbminod by tho 

pantes, the applicable and statutory cue taw, and being otherwlu fUlly advised In ~ premiset, 

the Court finds u follow.: 

The ~aintift; Miuiulppi Phoaphatea Corporacion ("MPC"), enter..f Into • OOD~ of 

amel~l1tmel\l. 8O/1Iet1mes reCem:d U) u a cIw1er patty, willi Ullitramp Ltd~ by wllicll Unitnmp 

Ltd. was to provide vessell to CMf'/ MPC'I phosphate rock fl'om abroad to MPC's ficiily in 

Plscagoula, MiS3iasippi. Count One of the oomplaint 1l1egca Unltramp Ltd. breached the contJ:ICt 

of a.ffi-eightmeat by failing to malce vesscb available for the loading and lhipplns or phosphate 

rode ... rp-'luired hy Ih~ 'B"~. 

Purpoft..dly, a steuml UJIIlRct w .. ~unsunvnaled benrleen die putlea wberety Uniuamp 

• Ud. and Unitramp S.A agreed to pay one-halfofthe COtUINction 00$1$ for storage r.cilities to be . 

constructed by MPC. Count two llIoges that llpon construction of said facilities, Unitramp Ltd. 

and Unitramp S.A failed to make payment u provided fur in the llIeged coDtrlct. 

Count three ofMPC's OOITIl'lsint .ea. danuge, ~lI"inst Unitramp Ltd. fOr bad faith breach 

<>footh contraCtS it issue. 

Center to die dispute at issue in this motion is an arbilration clause I:OlItaincd in p&Bgrapil 
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32 of tbe contract of aftTeightmcnt. The provilion provides as foUows: • Arbj!rArlon _ Any 

disputes concerning the present Charter to be settled by ubitration in New York In the ordinary 

manner." The purpose of Unit ramp Ltd.'s motion It to Illy or dismiss chi. action by invoJeina tho 

arbitration clause. 

r. Conlract of A!fuVibtmcn! 

MPC agrees that iu dispute with Unicramp Ltd. under t1w contract of afli"eightmc:nC, tho 

subject of CoUDt One, Is ubitrable. In addition, MPC Isrees that Count Three, to tho extent it 

Involves the contract of aflmgiltment, is arbitrable. MPC disputes Unitramp Ltd.'. position that 

the dispute concemins the payment of construction colla is likewise arbitrable. Thia aspect I. 

diJcussecl below. 

u. Pucpgrted Contrad ""lUga COil. 
gCCgnstmqlon 

The primary ~JNto surrounding the second contract ooncema wbethot Aid contract and 

the contract of aftielghtmcnt constitute a a1ngle aeries oC lrUlSlCtions whleh are IUbjoct to tho 

arbitration clause contained in the latt~. Simply staled, i. the IeCOnd contract & collateral or 

leparate 'sr~t? 

nle entorceabllity ofthi, ubitration c1sue Is governed by 9 U.S.C. § 201 - 208, 

commonly known as tho United Nations Convention on the R.ecognition and Enforcement of 

Foreign Arbitral Awatds. The language ofth~V1:ntion contemplate. I ~ Iilnitcd inquiry by 

the courts In determinIng the enl'orceab~ity of arbitration clauses found in intemationll 

conuncrcial agreements. Sedco v. Petroltot Mufcanos Mexican National 011 Co., 767 F.ld 

1140, 11 ... (Sth CIr. 1985). Tho adoption of the Convention evinces an eva! strODger 

presumption in favor of ..vitralion wh~e Coreisn natlonalitlet Ire conc:emed. Tonne.ssee Imports, 
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Inc. v. Filippi. 7~S 1'. Supp. 13 H. IJ21 (M.D . TCCUl. 1990). The panlal13vo co,t<:A:Ilcd the \Jsue 

of whether tile atbitnation clause is enforceable. TheRfore, our task iJ to dctcmlne the breadth of 

IUch clause. 

The presumption in favor of' arbitration It Strong. Mout H. COM M'lIIorlal Hosp. II. 

Mt:TUllry Consr,. Corp., 460 U.S. 1,24, 103 S.C!. 927, 941. 74 L.Ed.2d 765 (1983). Wben 

dctermininJ Iho scopo of an arbi"atloQ osreomont, lhe court mull fltct distlAguish betwcoa broad 

IIId narrow attitrllion clauses. In Rt Homtluck 011thor1 Corp. II. CoastDJ CaITIm CoqJ., 11111 

F.2d 752, 1S4 (5th Cir. 1(91) . 

If the clause Q broad, the action dtouId be stayed and the ubitraton pumilted to 
decide wlcclllCl' lhe dj,;pu\e faD. wlth\Il the daulO. On tho other band, letho clause 
ilnarrow, tha IIIlUer should not bo referred 'to ubltnlion or the lQIiOIl ltayed, 
unICSJ the court determines that tho disputo AI. within the clauae. "Wbenowr the 
acofle nf an arhllfltinn douse is fftirly debatable or reuoMbly in dOQbt, the eowt 
should decide the queslion of construction in favor or arllilration." Moreova. 
"(t]ltc weiglll ot prQUll1plion b Ilea Y)'." 

H~d; 981 JI.2d at 754 (citinsMar-un olLD"Inc. 1I.l'arsonr.{JllbtzM, 773 F.2d 63J, 635 

(5th Cir. 1985) (citatioll3 omitted); Sedco, 767F.ld at 1145 D. IO. 

A review of Fifth Cirasit precedent WUllrates that arbitration c!awes containing the "any 

dispute" language are of the broad type. SC~ HO~ck, 981 F.2d at 75S; Neol v. HanUt1~c Fnnd 

$pl<lms, rllO., 918 F.2d 34, 36 (5th Cir. 1990); S.a..o, 7571'.2d at 144; Mar-LeI" 77ll'.2d lit 

()~4; Neal, IIU .'.2d at 38. 'f!II) itbilration clause involved inMar-Len contained the fotlowins 

language. "any dil(1Ute . . . with respect to the int"'pret&t.ion or pertormucc of this Subcoatract . 

. . . " Mar-Lm. m F.ld 533. Specifieally, Mar-Len cIIaIIensed certain COIltnctuai tnodific:aliollS 

on the grounds they were obtained through economJc duress. Id. at 636. The court foun4 that 

Ihe dispute was Nbject to ari>itfltion cmphaolzing IMI "only tho molt forccl\Jl 0Yi~ ota 
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purposo to excludo the claim ITom arbitration can prev .. l ." Ill. (citation omiUed). TIle court In 

Neal faced an aibitration agreemcnt whlch included Many and all disputes between them." N~aJ, 

918 F.2d at 36. NeD/ involved a dispute concemina a purchase agreement not containing an 

arbitration clause. /d. at 37. However, Ilcensins agreements exealte4 between the parties 

contained tho Ibovo arbitration olause. Jd Tho Neal court found tho arbitration cllllse 

sufficiently broad to encompass disputes involving either. /d. at 37·38. 

we, argument focuses primarUy on the language contained in the arbitration clause, sub 

jud/t¥. MPC points out that the agreement i. limited to any dispute MconcemiDg the ohartd:" 

Wo asree that this asrecment Is narrower than tho agreement involved in Neal. However, chi. 

agreement iI noticeably broader than the agrecmemJnvolved in Mcr-Lln. Tho Court Is mindtb1 of 

the faet that the M!/'-1An court went on to arIalyze whet!t.er the dispute feU within the ambit of the 

arbitration ellIIJe. Nonetheleu. tho arbitration elaulC which waa the SIIbjoct of M,y.lAn has been 

charac:terized u broad, arguably placins the matter of arbitnbWty In the band. of the aibitrator. 

HOI'7IMck. 981 F.2d .t 752·53. N demonstrated, the acopt of the arbitration agreement is fairly . 

debatable. Under IUd! cimlmstances. Hornebeclt Instructs the Court to decido the question of 

coll1truc:tlon in fayor of arbitration. lIorneNclt. 981 F.2d at 754. 

Even if this Court were to construe chis agreement narrowly, the evidenco creates 

sufficient doubt to require lhIs court to lubmlt the cliaagrcement to arbitration . •• ~ 

~ to the c:orr~once bet_ Paltick Chapel and Joe Ewing dated 1anuary 10, 1994, 

Mr. Chapel wroto "{y]ou win probably understand that UNITMMP could not support even 

partially the cost of any ImprovClllont of the plant facility which i. not in direct connection with 

1M transportation and the cI1schargo open.tions ofthc pItOlphate." The atorage (acilitieJ were 
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clearly constructed for tile purpose ofboltcr ac<:ommodating the charter aar=ent. (Plt." 

Response Exh .. I). Tho record before the coun IUgsest. dlat the c.atalyat behind tht purported 

~nd agr~nt was the possibility of a shortage of phosphate should a vessel be delayed. The 

pa:1ics apparently discussed enlarging MPC'. storage facilitica to accommodate lUeII a 

contingency I 

In short, without the charter agrooment, the partiel would have no reason to enr.ec into a 

contract to build additional storage facilities. The cornerstone oftlle agrcoment was to Acilitate 

tho tcansportadon of phosphate to MPC'. plant in Pa_goula, MIssissippi. By aidlng MPC in 

• ~uiring additional storage €acilities, Unitramp would be able to dUp larger lluantities of 

• 

phosphllto reducing the possibility of a shortage and potential bresclt of the cbarter. Moreover, 

the court has not found forceful evidl!llce that would convince us that the purported aecond 

contact did not Mconcem the cbartel" or that the parties intended to elldudo the purported aecond 

agreement trom arbitration. Accocdingly, it is the opinion of tN, Court that Count II as MIl u 

Count m as they pertain to Un/tramp Ltd. should be submItted to arbitration. 

The only remaining claims in the complaint inv()lve Unitramp S.A The record before the 

cowt·suggesC3 that an employee of Unit ramp S.A. was involved in the di5QIssio~ reganllna the 

'MPC has contemporaneously (ded a motion to .triko the unsworn declaration of Grondin. 
This Court hu found It UMecetsary to rely upon the un,worn declarallOD except for Plll8Rph 
tive. MPC argues that Grondin hu no poraonallcnowledgo ottho nqotiationllUllOlII\dina the 
formltion of tho alleged second contrlct. Moreover, MPC avers that GrvndIn aover ~pated 
in the negotiations. On August 2, 1995, Grondin oxcaatcd 1II0dler unsworn dedaratiOD ill which 
ho atated he had pcnonal knowledge ortlle IUbltllla! of tho nogollations by virtue of .. position 
as Director of OperatIons. WlUle the individuals who participated in tho negotiations may provide 
more competent testintony, we are of the opinion that Grondin had penonal knowl~ge of the 
eireumstancc:a surrounding the alleged contract. MOreGYa', thIa Information is not being used to 
resolve tho merit. of MPC's claim but merely to determine wflcther auc:h datms arc atbitrabIo. 
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additional storage facilities. Because we have detcnnined that both issut, chould be albmittoo to 

arbitralion, a stay ofthe claims asainst Unittllmp S,A. i$ appropriate as wen. RosoIution of Count 

n acainst Unitramp Ltd. will likely involve the sarno witncstel. &ame ~ctuaJ dQputCl. and may 

neglle any need of pursuing a claim agaInst Unitr~mp S.A. Act;C)rdingly, the above action shall be 

stayed and placed on tho Court'alnactivc docket. Mo.fU H. Cone Memorial Hosplkl/, 460 U.S. 

at 20 n. 23, 103 S.Ct. at 939 n. 23; HomHck. 981 F.2d at '1SS;Matier a/Talbott Rig FOOl, IIIC., 

887 F.2d 611, 614 (Stb Cit. 1989); TenMS.U' Imp<Jrls; I"c" 74S F. Supp. at 1323·324. The 

parties are directed 10 advise the court oCthe staws orthis cue upon the completion of 

• atbitration, AccordinaIY. it is 

• 

ORD~ AND ADJUDGED that tho above alyled caUIO and aCiion is hereby stayed 

pending atbitration. Upon completion oC arbitration, tbo panics arc ~tcd 10 promptly inform 

tbe Court ofthc statu. o~hb RSe 10 that appropriate action can be talcen. It I. filllher 

ORDERED AND AI>~D that MPC's malio" 10 striko the unsworn declaration of 

Grondin i. DENIBD. 

SO ORDERED AND ADJUDGED, this the AG1\..y of January, 1996. 

Q~~ 
UNITED STATES DISTRICT ruDOE 
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