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left to the district court's discretion, e,
« i, Bul we have said on
occasions that the best starting point is to award interest af the marke:
age of the prime rate for the yvears in question

fw !‘.ﬂ;r_ " M@_Cumﬂ.ﬁ-‘l, Inc., 874 F.2d 431, 436.37 {7 Cir.

court may also wani :Immmé:?ﬂml:gt;" pbichaghpara b e
y : § status as & municipali

as I?usu to deny pmudgm:ql interest altogether, but “w:p“mn::

;:jhl; cfﬂliim:n!'ihm of the judgment debtor, Thus, the district couri
Inndr;:.l'u E:mlim; h:e: Elihi! 'ru:u of interest 1o match that which
id charge ity lor shori-term, unsecured '
Amoce Cadiz, 1992 AMC 951-82, 954 F I rmiutm 4
F.2d at 436. As 1o whether o swird oo i st
0 di
that thar, oo, & a delermination bﬂﬁ::m:":u I::::m:lucr:'“.ﬁ‘: wy

district court, See Transorient N,

. vipmiors Co, A, v, MiS
78R F.2d 288, 203 {3 Cir. 1986). Finally, in calculating tﬂﬁr-
award, we ask the district court o memorialize its re i o
I mssist us in the event of future review, ! =

HL
The district court’s order denying preju W&an is reversed

This case js remanded o the distis
; & district ,
prejudgment interest consistent with (h ra determination of

&
Q

s

BASARGIN v. SHIPOWNERS' MUT. 1463
I, Platarff
.
SHIPOWNE! AL PROTECTION AND INDEMNITY

TION (LUXEMBOURG), Defendant

i istrict Court, Distriet of Alsika, Febranry 16, 1593

M Mo, AM-T-CV

M« HANCE — 195, Indemmity, “Pay As Moy Bz Pald" — XL Direnl

Lishility of Undoreriiers to Thind Parties.
Judgment can be enforced against the judgment debior’s insarer is
med by state low. An injured seaman with a judgment sgains a vesse|
r cannot enforce it agninst the vessel's P&I dub becouse Alaskan
low allows no such direct action and also becawse the club has no liabiliy
until the judpment is paid.
MARINE INSURBANCE — 20, Defrmse Dudy.

The duty 1o defend only arises from a contractual underiaking 1o do so, and
e reservation of a right to defend by a P& club or other insurer s nof
ke assumgetion of such a duty bl an indication that there is none,

ARRITRATION — 130, Forelgn Arbbiratisn Awsrds Conventlons — LI4. Agreemend (o

Arbiirute;, EMect on Other Procesdings.

Ihe claim of the widow of a fisherman and fish boat owner killed af sea, who
has faken & consent judgment against his estale and an assignment of its
insurance rights, is & maritime contract claim and must be arbitrated in
Londan in accardance with the rules of the P&I clab, which asseris &
defenise ol breach of warraniy, her couri action is therelore dismissed

since the arbitration is broad enough Lo embrace all [ssues.

Litward 1. Reasor for Plainifs
Lanming Trueh (LeGros, Buchanan & Paul) for Defendant

loain W, SEmwnck, D).

Introduction

Ihis matter comes before the court on defendant Shipowners™ Mu-
faal Protection and Indemnity Association's (“Association™) motion
" zn order dismissing plaintiff Fetinia Basargin's individual claim and
s brought as assignee of the estate of Julian Basargin, plaintifi's
ccedsed hushand, and for an order compelling arbitration of plaintiffs
taigned clalms pursuant to 9 US.C. §43 and 202 The motion is
Fposed. No oral argument has been requested, and iy § iteq'siatds
“reessary, Because evidence outside the pleadings h“@ﬁlﬁﬁuﬁ“@‘&
" the parthes, to the extent that resolution of the instant i
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been brought pursuant to Fed. R. Civ. P. 12(b){6), the court trests the

motion as one for summary judgment. Fed. R, Civ. P. 12(b); Undervood
v. Hunter, 604 F2d 367, 369 (5 Cir. 1979).

Background

The present action finds its roots in an incideni which occurred
during the summer of 1989 while Julian Basargin was engaged in drif1-
nel fishing in Bristol Bay, Alaskn, aboard the F/Y Creiser. On July 6,
1989, Julinn Basargin, the owner of the Cruiser, was letting oul his net
when he fell over the back of the vessel and into the water. Plaintifi
Fetinia Basargin, the wife of Julian Basargin, was injured in the July
fi, 1989, event.

On May 28, 1991, plaintff sued the estate of her deceased husband,
Julian Basargin, alleging that she wes a crew member on the vessel
and asserting theories of Jones Act negligence, maintenance and cure,
and unseaworthiness. Plaintiff was also acting as the personal n:pn':s.:rO
tative of her hushand's estate, and in that capacity, plaintiff L
service of her own complaint on June 27, 1991, Following a %
of judgment to plaintiff's claims, Judge Cranston of the Eup%om
for the State of Alasks ordered the estate of Julian B @
damages to plaintiff in the amount of §1,022,534.04, Ja
of & covenant not to execute on that judgment, th
its claims against the Association to plaintiff. %‘

Defendant Association is a mutual protecti demnbty associi
tion organized and registered under the Iuﬁ::ﬁbmrg. Effecive
May 23, 1989, the Cruizer was entered I intion for profec
tion and indemnily coverage by he , Julian Basargin, Julian
Basargin originally became a me & Association effective on
or about May 23, 1988,

As n member of the Associ
by all the Association’s R
tion in London of o i
[ormer memise

Tl
mrising oul of a
and the Associat

If any difference or dispute shall arise between a Member or formi
Member and the Association out of or in conmection with (e
Rules or arising out of any contract between the Member or obligs

tions of the Association or as to the rights or obligations of the

Jtilian Basargin agreed to be bound
intion Rule 64 provides for arbit
nee or dispule between o member of
ation in connection with the Rules o
cf between the member or former memb
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@ or former Member thereunder or in
to any other matter whatsoover, such

be referred to the Arbitration in London
bor. . .."
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1 netion is premised on the judgment she received
te in the underlying action, and on the assignment
s claims against the Association that she obtained in
#on for her covenant not to execute on the judgment agninss
te. Suing individually and as assignee of Julian Basargin's
» plaintiff alleges defendant acted in bad faith in the handling of
insurance claim, and with breach of an insurance contract. Plaintiff
originally filed this action in the Superior Court for the State of Alaska,
Defendant timely removed the action to this courl on the basis of
diversity of citizenship.

Defendant now moves for dismissal of plaintiff's individual claim
and claims brought as assignee, and for an order compelling arbitration
on the assigned claims, arguing that plaintiff*s individual claim against
the Association must fail as a matter of law, and because plaintiff
stands in the shoes of the Estate in relation to the assigned claims, the
assigned claims are subject to arbitration and should be dismissed.

Maotion for Summary Judgment
Semmary Judpment Standard®

L3 L] -

Flwintiff 5 Individual Claim

Plaintifis claim brought in her individual capacity seeks the enforce- -
ment of the judgment she obiained in the underlying action. She seeks
payment directly from the Association pursuant to the insurance con-
trast entered between the Association and Julisn Basargin. Maritime
lvw neither allows nor prohibits an injured third party from directly
*uing a vessel owner's insurance provider. Steelmet, lnc, v. Caribe Towing
Lo, 1986 AMC 1641, 1643, 779 F.2d 1485, 1487 (11 Cir. 1985). In
determining a third party’s right to maintain 8 direct action, the law
of the state in which the dispute arises is applied, URsG S s aa

Page 2 of 5
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law dioes not conflict with other aspects of maritime law. 1986 AMC
gt 1644, 779 F.2d at 1487-88. Accordingly, Alaska law informs the coumn
on this issue.

Defendant argues that plaintiff, not a party to the indemnity insur-
ance policy between Julinn Basargin and the Association, is barred as
a matter of law from bringing a direct action against the Association,
Under Alaska law, no direct cause of action ¢an le against an insuper
by i third person not & party 1o the insurance conbract because insurance
is for the benefit and protection of the insured. Severson v, Severson,
627 P.2d 649, 651 (Alaska 1981), Even when insurance is mandated
by statute, no third-party direct action i allowed against the insurer,
Evront v, Gilo, TT7 P.2d 182, 187 (Alaska 1989). Furthermore, because
the policy ol issue here is one of indemnity, not liability, no action can
be maintained directly by a third-party as a matter of law, becouse
indemnity coverage is nol triggered unbess the insured suffers actual
loss by paying the third-party. See Theodore v. Zurich General & Liakid

fns, Co,, 364 P2 51, 56 (Alaskn 1961). This holds even after ajud,gme()

has been entered against the insared. fd.

Here, pliaintifl"s direct aciion against the Association fails as
of law, The policy at ssue i ope for protection and inde i
linbility. Accordingly, plaintiff"s individual claim is :]I:m@

Motion 1o Compel Arbitration on Assig ms

As the assignee of the claims of Julian in's estate, plaintiff
stands in the shoes of the estate, with n ter rights in relation 1o
her claims against the Association { estate, head the esinic
brought the claims in its own steadqSee Lamb Har Planmers &
Architects v. Evergreen, Lid, T8 pf. 753 (5.D. Ohio 1992); Re-
staiermen {Second) Contracis 1}. Additionally, any and all
rights and defenses avail he Association in relation to a claim
brought by the estate & ally applicable to o claim brought by
plainiiff. See Pacific st Life Ins. Co, v. Tumbill, 754 P.2d 1252
(Wash.App. 1988); tent {Second) Contracts §336 (1981)

L. Motice is also taken of plaimtif] "s Milsre to respand (o defendani®s argumesis urgg
the alimmizsad of plaingifl's mdiidual clalm. The court shall trean the fallhere 1o ohje
a4 am admission that, in the apimion of counsel, defesdant’s srgaments are well-laken
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sing out of a commercial legal relation-
| Arbitration Act and the Convention on

US.C. 551 ef seg. and 201 ef seg. Maritime transac.

nre expressly included within the scope of bath the
Act and ntion.

Ti applies to “maritime transactions”, which are defined

S §1 as “charter parties, bills of lading of waler carriers,

mints relating 1o wharfage, supplies furnished vessels or repairs

Is, collision, or any other matters in foreign commence which,

jurisdiction.” A marine insurance contract is a maritime contract, Wil-

¥
&ﬂ:r subject of controversy, would be embraced within admiralty

burn Boai Co. v, Fireman's Fund Ins. Co., 348 U.S, 310, 313, 1955 AMC
467, 470-T1 (1954); Organ v. Conmer, 1992 AMC 2160 (D. Alaska 1992),
Marine insurance contracts, therefore, are subject to the Act and the
Convention. See Montauk Off Transp, Corp. v, Steamship Mutual Under-
writing Assn. (Bermuda) Lid, 1991 AMC 1477, 1481-82 (SDNY.
1991); Crgan, 1992 AMC at 2160,

% US.C. §2 makes arbitration agreements relative to any maritime
transiction valid, irrevocable, and enforceable.’ 9 U.S.C. §3 requires
the court, on application of one of the parties, to stay the trial of any
ssue referable 1o arbitration under an agreement in writing for such
arbitration, until the arbitration has been completed in accordance
with the terms of the agreement. However, where the arbitration clause
is sufficiently broad to bar all of plaintifis claims, dismissal, rather
than & stay, of plaintiff's clnims is within the court’s discretion. Sparfing
v. Hoffman Constr. Co., B64 F2d 635, 638 (9 Cir. 1988), 9 US.C. 84
provides the court with the suthority to compel arbitration.

The Convention governs arhitrathon agreements arising out of 2 legal
relationship, which is commercial, between citizens of the United States
and citizens of foreign countries. 9 U.S.C. §§2, 202; see Arlas Chartering

L W USC k2 provades in part

A writien provision in any maritime transaction or 8 eopiree evidencing & Fnsac-
tion involving commerce to setile by arbiiration & condroversy thereafer anising

et of sech enmirael of Irinsaclion, or the refusal o b2 wh i
thereal, . . . shall be valid, imevocahle, and Enhmmuﬁmll
exist ot Low o In equity for the revocation of sny contract.  Page 3 of 5
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Services, Inc. v. World Trade Growp, [ne., 1978 AMC 2033, 2035, 453
F.Supp. 861, B63 (S.D.N.Y. 1978), The Supreme Court has stated:

The goal of the Convention, and the principal purpose underlying
American adoption and implementation of I, was 10 encourage
the recognition and enforcement of commercial arbitration
agreements in international contracts and 1o unify the standarnds
by which agreements to arbitrate are observed and arbital awards
are enforced in the signatory countries,

Scherk v. Alberio-Culver Co,, 417 U.S, 506, 520 n.15 (1974). Where
there is a written agreement to arbitrate contained in o commercial
contract between & foreign party and a ULS, citizen, arbitration pursuant
to that agreement must be compelled. Seden, Inc. v, Petroleos Mericanos
Mexican Nar'l Oil Co., 1986 AMC 706, T10-11, 767 F.2d 1140, 1144 (5

Cir. 1985); see also Tenmessee Imports, Inc, v, Filippd, T45 F.5upp. 1314, E

1443

Plaintiff alleges, wi the suppornt of competent evidence, that
i & the certificate of insurance incorporat-
ion/Riftes nor was made aware that the Association’s
e policy, and that the indemnity policy was never
imissioner of Insurance for approval. However,
no affidavit, and, thus, fails to authenticate
ibits atiached to her opposition brief. “Unauthenticated
ts cannot be considered on a motion for summary judgment.”
ch Studios v. Richard Feiner & Co., 896 F.2d 1542, 1550 (9 Cir.
. Authentication requires attaching the documents in question to
%m affidavit submilled by a "person through whom the exhibits could
be admitied info evidence.” Id. at 1550-51, Documents not so suthenti-

cated may not be ¢onsidered. Id. at 1551,

Plaintilf also argues that the arbitration clause here is contrary 1o
AS §21.33 and AS §21.41, Alaska law, however, would only control
the issue of enforceability of the arbitration clause “in the absence of
o federal statute, a judicially fashioned admiralty rule, or a need for
uniformity in admiralty practice.” See Wilburn Hoar Co., M8 U S, at
14, 1955 AMC at 471. The Federal Arbitration Act specifically ad-
dresses the issue of enforceability of the arbitration clause. 9 US.C.
&1 er seq. “Matters within admiralty jurisdiction are contemplated by
the Federal Arbitration Act.” Organ, 1992 AMC a1 2164, The Federal
Arbitration Act authorizes this courl to compel arbitration pursuant
tor @ valid arbitration clause,

1322-23 (M.D. Tenn. 1990) ("When a claim falls within the scope of
an arbitration clause enforceable under the Convention, the cour
no choice but to enforce it by referring the partics to arhjlmlintj)

Association Rule 64 — The Arbitration Clause . I
€

Association Rule 64 mandates arbitration in legal
Arbitrator “[if] any difference or dispute shall arise’, en & mem-
ber, or former member, and the Association h;i n with [Asso-

1
I

ciation] rules or arising out of any contract . . . other matter
whatsoever, .. ." In that plaintiff now in the shoes of Julian
Basargin, plaintiff most submit to arbitgat th of plaintiff’s as-

signed claims—bad faith and breac tract — arise out of the
protection and indemnity policy en n Julisn Basargin and

Disry to Defend

Plaintiff contends that the Association had a duty to defend the
Estate in the underlying action and, in failing to do so, the Association

the Association, and clearly fall road scope of the arbitration ‘ ool | :
clause and ure, therefore, subjegt 1o Mehitration. See Sparting v. Hoffman a5 witived its right 1o move for arbitration in the present action. The
Constr. Co., 864 F.2d 635, Cir. 1988)." duty to defend is & contractual duty; where there is no contract to

defend, there i no duty to defend. B & D Appraisals v Gaudene
Vlachinery Movers, 752 F.Supp. 554, 556 (D.R.1, 1990); 14 Couch on

in's exiate neveribeless is hamed From «laim-

ing covernge for intion rubes. In specific, the Associsiion alleges Isrance 2d §51:35 (1982). A clause within a policy of insurance which

T-t'm-nl Iz umr:;-l:::‘w#w:“ﬁ':ir:cwmﬁmlh' confers a right upon an insurer to defend does not create a duty to
CTEWINE ® & i allegi n her complaint in : :

e three crew members — including Fetinla Rassrgm — wore defend. Healy Tibbitts Constr. Co. v. Foremost [ns. Co., 1980 AMC 1600,

|64, 452 F Supp. 830, 837 (N.DD. Cal. 1979) (citing Kienle v, Flack, 416

shoard the Crairer ol the time of the July 6, 1989, mcidenl; and that the Extates : "
F.2d 693, 696 (9 Cir. 1969)). The fact that an insurer maintains the

conlession of judgment o plaintifls clasm on Jasuary 11, 199, was in violdion of
Axsociation Rube 25{1). Defendant beriber comunds that Associsibon Rale 11 expreasty
limils paymeni under the indemniy policy when an insuted scteally incuri Josses
becaase al payments the insired s mequbed o make. However, these dafensed po

H I B .Y Py Y

) the merits of plaintifl's nssigned claims and imvohe SMILE T (G Sation of
WBch the insarance contract bestows tpon the afbaralor. Page 4 of 5
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right to defend is an indication that the insurer has not taken on the
obligation to defend. Save Marn v. Underariters at Lioyd's
London, 843 F.Supp. 597, 603 (N.D. Cal. 1994); Botany Bay Marina,
Inc, v, Great Amevican Ins. Co., 1992 AMC 2993, 2006, 760 F.Supp,
BE, 90-91 (D.5.C. 1991); B & D Appraisals, 752 F.Supp. at 556-557,
The indemnity policy between Julian Basargin and the Association
conferred on the Association the right, not the abligation, to defend
claims against Basargin, There is no express duty to defend clause in
the indemnity policy. Association Rule 27 provides in-part:
. . - the Managers may al any lime and all times appoint and employ
on behalf of a Member upon such terms as they may think fi
lawyers ... for the purpose of dealing with any matter liable 10
give rise to o claim by the Member upon the Association, . . . The
Managers may also al any time discontinue such employment as
they may think fif.

The Association did not have a duty to defend in the underlying action
See Save Mart Superrmarkets, B43 F Supp. at 603; Botany Bay

@l 556-557. Therefore, defendant is not barred from seeking a
ment of the arbitration clause for the alleged wiolation X

tant duty.
It is therefore ordered that: O
For the reasons se1 fonh above, defendant wadion’s motion for
an order dismissing plaintiff’s individual clai claims brought us
assignee of the estate of Julian Basargin, a af order compelling
arbitration of plaintiff's assigned clai d, The court finds
it appropriate to dismiss rather than 1 is action because the
arbitration contemplated is broad e address all issues.

Q

1992 AMC at 2996, 760 F Supp. at 90-91; B & D Appraisals, 752 %IE

FITZOERALD v, MERRYMAN 1471

FITZGERALD, Plainiiff

¥,
Qﬂ MERRYMAN, Defendnt

LUni hiskrict Cowrl, District of Maine, Seplember 2. 1804
Civ, Na, 93-321-F-C.

Eﬂ\ ML Preportiessl Faull —955% — 47, Leskoul — DAMAGES —
1¥1. Properiions — 9555,

i berween two kolbster boats in a crossing situation resulted from mutual

fault, 93% due 1o the burdened vessel’s failure to keep a proper bookout

iidl take necessary maneuvers to avold the collision and 5% due io the

privileged vessel's failure 1o survey the area during lobstering operation,

@ despite the operators knowledge that there were other bosts in the vicinity.

Plaintilf is thus entitled 1o recover for losd wages and equipment, pis
$10,000 for emotional distress and pain and suffering caused by the sed-
dent; reduced by 5% for the plaintiff's own fault,

DAMAGES — 14). Comstrsetlve Total Lesi.

(n conflicting evidence, plaintiff & entitled to replacement rather than repair
oosl of his bool, considering especially i1s vigorous. use, but nod replscemeist
of the outhoard motor on grounds of lack of confidence after immersion,
comskdering its tests after repair.

EAMAGTES — 1436, Deteriorutions, Depreciation.

[tamages for loss of a aumber of untended lobsier pots after sinking of lobster
hnr:: are to be reduced by the number ordinarilly lost in thai period from
other causcs.

Reporied also at 863 FSupp, 9
L. Charles Remmel, I1 and R. Terrance Duddy (Kelly, Remmel & Zimmer-
man} I

E.’ Plainsiff
Laurence Minott (Sawyer & Minott) for Defendant
Crise CanTeR, Chul.: .

This civil action arises out of a collision of two lobster boats on
August I8, 1993, in Potts Harbor, Maine. Plaintiff filed this sction in
aldmiralty seeking damages arising from Defendant's alleged negli-
pence. The case was tried without a jury. Based on the testimony at trial
and the exhibits submitted in evidence, the Court makes the following
lindings of fact and conclusions of law.

I. Findings of Fact

On the sunny and calm morning of August 28, 19%6NitechStatesu
i hus eighteen-foot wooden lobster skiff, ME 98131, Bage of&er





