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nar diversity jurisdiction were present. 2§
USCA 6§ 1830, 1438

MEMORANDIM OPFINION

MOTLEY, Déstrict Judge.

(1] Pettoner, Joseph Risso, has alleged
that this court has subject matter jurisdietion
puirssant to § 10 of the Federal Arbitration
Act, 9 US.C. § 1. However, "section 10 of
the Arbitration Act does not confer subject
matter jurisciction on the disteet coort”
Harry Hoffman Printing fec & Grophic
Compammnications, 'niern. [mion, Local 267,
2 F.2 MR 611 (24 Cie 1ty see also
Southiand Corp v Keating, 485 US 1, 160
B 104 BCL BS2 861 n 8 79 LEd®d ]
(19e4d); Mowes H Cone Memorial Hoep ®
Merenry Conatr. Corp, 450 US. 1, 235 0 32
103 BCL 227, M2 n B2 T LEd2d 785
(1983, Dwerel Burnbom Lomberi Ine o
Vilenswela Bock, 596 F.Supp. 957, 958-8)
[S.0.N. Y 19688) (Scuuthland, Moses, and Drez-
ol all ennes which construe 5§ 3 and 4 an nef
granting jurisdiction, apply o § 100 “Thare
must be an independent basis of jurisBetog
before a district court may entesiain \poti-
tions under the Act™ Harry Hoffongn, 912
F3d =t 611.

[2] A federal court is grabted subject
matter jurisdiction when the Fause of action
ivalves a federal gewtian or when diversity
Jurisdiction existe N\ JoFwdiction lies in fedar-
al eourts for getions Yarising under™ faderal
law, 28 UASNG_N 1881 “[Th determine
whether thedcourt has foderal question juris-
dicting.fot\decide the case, the compladnt most
egitnin), either a federal caose of setion or
ﬂ.'m a Bause of action embodying & substan-
LR ffdern] question.” City of New York &
fupgel Assoctoles, T08 FSupp. 284, 287
(BD.N.Y.1080) (citing Wesd 15048 Streaf Com-
merciad Corp. o 5 Wesd 14tk Strewi Ohonera
Corp., Bib F.2d 188, 192-193 (2d Cir158T)
cert. demied, 4584 U.5. 850, 108 S.CL 151, 08
LEd2d 107 (19871, and cert. dewmied, 484
5. 8TL, 108 S0 200, 88 L.Ed%d 151
(L8ET]).

Federal courts have diversity jurisdiction
over all civil actons where the smount in
controversy excesds £5000 and is betwesn

citizens of different states. 28 USC

§ 1382

[3] The cuuse of action underlving the
arbitration award here & nedther & federal
cunse of setion nor & enuse of setion embody-
ing & substantinl federal question. Being
that the amount in controversy is less than
#5000 und oo other independent basis for
eubject mafter jurisdiction exists, this cass
will be dismissed,
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In wimiralty action relating to damages
cansed 1o ateel cotls during voyage, one carri-
er marved to stay procesdings agxinat i€ pend-
ing arbitration in the Netheriands. The DHs-
trict Court, Whitman Knapp, Senior District
Judge, beld that clause in charter party did
nol require parties to sobmit all disputes
arising in connection with the charter to wrbi-
tration in the Netherlamnds

Motion denbed.

L. Arbitration =11

First inquiry in case governed by Con-
vention on the Recognition of Foreijgn Arbi-
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HOOGROVENS UMUIDEN v M.V, BEA CATTLEYA T
Chieas 151 Flapp & (SOSY, 195)

tral Awards is whether parties have made
amy agreement in writing to arbitrate the
subject in dispute; where no such agrecment
existe, court has no jurisdiction under the
Comvention und ite implementing legislstion
to stay o federn] setlon or to compe] arbitrs-
tion. 9 USCA § 201 et seq.

L Shipping =18T)

Clause in charter party did not require
parties to submit all disputes arising in con-
nection with the charter to arbitration in the
HNetherlands; rather, arbitrstion clagse wis
o more thun an sgreement thar, i arbitrs-
tion were o e conducted, whether voluntar-
by agresd opon or required by some other
eontrectunl elnuse, it wmild procesd in the
Netharlunds.

Willinen R. Connor IT1, Bigham Englor,
Jones & Houston, New York City, for plain-
tiff.

Christopber H. Mansuy, Walker & Corsa,
New York City, for Van Ommeren BEulk
Ehipping, B.V,

Thomas H. Healey, New York Cigy, for

Mm&mlﬁr_mm&-ﬂ ¢

Ca., Lid

MEMORANDIM AND ORDER-

Co. Lid (“Sanke™) moves to smend Itz an-
swer {0 state g cross-clubm for indemnity and
contribution against Van Ommersn,

Van Ommeren gsserts that sccording to
the terms of the charter party which it and
PlainSiT entered into on Jenoary 12, 1588, in
Ijmuiden, Metherlunds, for the purpose of

shipping plaintiifs steel coils to Bridgoport.
Connecticut, plaintlf muest arhitrate its cargo
durmnge cloim in the Nethorlands, Cluges 24
of that cherter siates: “Gensral Average aml
urbitration to be settled in the Netherlands."
Def Ex A ot 8. Van Ommeren interprets
this classs to require the parties to submit
all disputes srising in connection with the
chirter Lo arbetration o the Netherlonda. In
support of this interpretation, it cites Judgs
Latsure's dectalan n Onirmdal Commercind £
Shipping Co v Rossesl, N.10 (5. D.N.Y. 1985
608 F8upp. 75 TT.

In Rowseal, defendart moved to mp:pelf.
uhurmhnmmumum“(@m
based on the clause in & sales oo - -
tration: If required in New 5
plring federal law to m%”l{emun:
not. the parties to a f 'ﬁm:':trmhn'r
;muimuhim. “rubed that the

elanse hoand the it arhitration of all
claims arising “Fespect to the contract
609 F.Supp. §1 78 Mt reasoned that “Talrbi-

tration chmmeb st be interpreted brosdly,

and ‘ a= to whether & dispute is
@ by a particular clause must be
in favor af wrbitration, sven where

hlem is the construction of the eon-
Wikt language iself™ 609 FSupp st 77,
selying on Moses H. Come Memorial Hospi-
fad 1 Hr'n:l.l.ql Comafruction far:p. (1982 ) 460
TR 1, -3 108 S.Ct 997, MW@ Ti
LEA24 Tah

Plointiff, on the other hond, ssseetd that
the clause merely stutes the parties’ choiee of
situs for any arbitration relatng to the char-
ter, if the parties were Lo voluntarly decile
to wrhibrate cluims, or f such arbitrstion
were otherwise required.  Alernatively,
plaintifl sugpests that the clause only re-
quires the porties to arbitrate gpenernl over-
age cluims in the Netherlunds, no such cialms
bealng ssserted n this suit.

Bogretfully, we must disagree with Judge
Lefsure’s interpretation of a very similsr
cloase in Rosaeel  In so doing, we note that
the contructuml clsgse setuslly involved in
AMowes Cone, unlike the clouses ot ssoe bere
and in Rosseel unambiguoasly Imposed com-
pulsary arbitration. The Moses Cone clouse
provided, 460 108 at & 108 SCL at §E1:

Unlted States



lalll elaisms, -|H:n||:||l1.i.~l fifid other mptlers 156
question wrising out of, or relsting to, this

Contrast or the breach therepd. ... sball
be decided by orbrirotion uniess the
partiee mutoally sgree otherwise, (Em-

phasis added.

[1,2] ‘The fret inuiry in a ease governed
by the Arbitration Corvention iz whether or
fiod the parties have made “any agresment in
writing to arbitrate the sobject in dispute.”
Fileafn, SPA v Chilewich Mnfern. Corp!
(B 0N, Y 1000 TRE F Supp, 19240, 1996, quod
ing Ledee v Ceramicke Ragmo (18t Cir 1982)
fsd F2d 184, 18657, Where oo sach g
ment exists, the sourt has no jurisdiction
under the Arbitration Convention and its bs-
plementing legislation to stay o federn] sction
or to sompel arbitration. fd  We find that
clavse 24 af the January 1988 charter party)
ie no more than an agreement that, i arf-,
trution were (o be conducted whether volin-
turily agresd apon ar required by mm;\hﬂr
eontractual clouse, & would procépd-in) the
Netherlands, Therefore, we hafewitguthor-
ity under the Arbitration CopWentigh to stay
proceedings aguinst Van Dmmeren pending
nrhitrntinn. |

_CONCEDsIoN

For the ghtye mientioned reasons, we deny
e fenclemt. l'u:n. Demmeren's motion. Howev.
er, we gxant defendant Sanke's motion, which
t'-uqm:d ‘oo opposition af argument, Lo
AspeniPits answer to state u cross-claim for
‘Wdefinity and contribotion against Van Om-
Jeren,

By ORDERELD.

1. An appesl from Filein ses dismssed for lack
al u.PprJll:l.I:r jurtsdsction in Filana, SpA v Che

452 FEDERAL SUPPLEMENT

Card 0 BROWN, Ir.

], REYNOLDS TOBACCD
COMPANY, &t al.

Civ, A, Now 52506,

United States Discricf E;a.!,n,
E.D, Lﬂm

Ciwrt, Beer, J., held that smoker failed to
eredte genuine issue of moterial fact regurd-
i existense of feasible alternative cigurette

Moton granted,

L. Products Linhility =53

Under Louisisnn bow, pleintifl caiming
clgarettes were unreasonshbly dangeross in
design had borden to prove: that feasihle
alternative cigarette design existed; that it
existed ab time dgareties allegedly consgmed
by plaintdT left manuficturer's hande; that it
would have prevented plaintiffs damage;
andd that it would hewe satisfiied statutory
risk-utility test. LEA-HS. f2R00G6

2. Federnl Civil Procedure 4=2515

Documents published by one cigarette
munufncturer regarding development of sgs-
rette that produced smoke without borning
tobaeen did not ereate ponnine issae af mate-
rial fart regarding existence of feasible alter-
native cignrette desipn that would preclude
summary judgment an amoker's products 1ia-
bility suit sgninst eigaretie manufacturers for
salling prodwet that weas unrensonrably dan-
gerous n design, in Hght of evidence that
test market of new cigareite was & failere,
inapplicabdlity of decuments to smoking that
oceurred bofore development of new cige-
retie, smd insdmissibility of dormments

levdeh Tarersy, Corp, (2nd Cle 1993) 984 F2d 4R,
il



February 1995

which was confirmed by the Swiss Fed-
eral Tribunal on April 17, 1990, There-
upon, Hilmarton began a second arbitra-
tiom. This resulted i a second arbitral
award, rendered on April 10, 1990 abo in
emeva, which rubed m fveor of Hilmarion

Despite its annulment in Switzeriand,
ihe frst award of August 19, 1988 was
rendered enforceable in France through
the ssuance of an order of exeguter by a
French court of first instance. This order of
erequatur was upheld in the Court of Cas-
satbon dectsion of March 23, 1994 referned
to abowve, which applied Articles V.lie)
and V1I of the Mew York Convention and
Article 1502 of the French Mew Code of
Civil Procedure, mentioned above,

Hiseeever, enforcement of the dectsion
of the Swiss Federal Court of H.F'I:‘JI 17,
1990 {which set aside the first arbitral
award) and of the second award of April
10, 1992 has also been granted in France.
These btwo exequetur decisions are ou
rently on appeal before the Court of
peal of Versailles.

The currenk situation im
be summed up as foll
award, which was set

sjon =etting aside the ficst arbitral award
are nit yet definitively enforceable, as
their exequatur orders are on appeal.

The main concem of the dmafters of
the New York Convention was to facilitate
the enforcement of awards rendered in in-
ternational matters by limiting the
grounds on which enforcement could be
dented . Hilmutrfon shows, however, that in
certain cases, admittedly unusual, an ex-

cess of liberalism may lead to a result that
is comirary io the original intent of the lib-
eralization. The current situation in Hil-

wetrion ks absurd, as bwo completely oppo-
site awards in relation to the same !ubieﬂO

matter are enforceable m France. If the en-
forcement of the second award were
confirmed on appeal. it would then
possible o execute either mt-nl@

Developments in the Ela.hes

Southern District

Slay
o Asbalr

York Refuses tn
ng Mo Agreement

States District Court for
District of MNew York has

to be settled in the Netheriands™ did
constitute a binding agreement to ar-
bitrate any disputes arising under the
charter party, but was merely an agree-
ment that if arbitration were to proceed, it
wonld proceed in the Netherlands; the
court therefore refused to stay an admid-.-
ralty action pending arbitration. Hoog-
ooeres [peeaiden W By v MY
Sea Cattleya, 852 F. Supp, & (S.D.NUY. 1994).
Plaintiff brought an sdmiralty action
t defendant Van Ommeren and one
other defendant shipper. Van Ommeren
moved pursuant to the Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards, 9 US.C. § 201 ¢ seq., to
stay proceedings against it pending arbi-
tration in the Netherlands. [t argued that
the above-quoted clause required the par-
ties to submit all disputes arising in com-
nection with the charter party to arbitra-
tion in the Netherlands. Van Ommeren re-
lied on Oriental Comemercial & Shipping Co.
v. Rosseel, NV, 609 F. Supp. 75 (SDN.Y.
1985), which held that the dause, *Arbi-
tration: if required in New York City,”
bound the parties to arbitration of all
claims arising with respect to the contract.

O

United States
Page 4 of 7
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White & Case Infemational Arbitration Mewsheiter

Q
&

T

The Hoogorens court disagreed with
the holding in Rosseel:

The first inquiry n a case governed
by the Arbitration Convention is
whether or not the parties have
made “any agreement in writing o
arbitrate the subject in dispute.” .. ]
Where no such agresment exists, the
court has no junisdiction under the
Astitration Convention and its im-
plementing legislation o stay a fed-
eral action or o compel arbitration,
l...] We find thai clause 34 of the
January 1989 charter party is no
more than an agreement that, if arbi-
tration were o be conducted
whether voluntarily agreed upon
required by some other con

dause, it would procesd in
erlands. Thttﬂurt we have no

Mew icms from the Second, Seventh
and its Regarding Prefiminary
of Arbilratinn
th and Erghth Circuits Grant
jons in Aid of Arbitration

Tweor revent decisions show that incon-
sistencies still exist ameng federal courts
conceming the circumstances in which
mﬂmllg-mi preliminary relief in aid

of arbitrations governed by Chapter One
of the Federal Arbitration ﬂn{ FAA™. In
decisions released less than btwo weeks
apart in September, 1994, the Eighth Cir-
cuit held that an injunchon requiring con-
tnued performance of the parties’ con-
iract pending arbitration should be
granted if the parties’ contract contains
“qualifying language” contemplaling con-
tnued performance during dispute neso-
|utacen, while the Seventdy Circuit helbd that
an injunction requiring performance of
the parties’ contract pending arbitration

may issue regardless of any contractual
terms relating to such relief. hy Col-
sales Co. . Tuwrpa Eloe. Co, 44 (Brh
Cir. 1994); Gatenwwry E. " Termeral
R.R. Ass'm of 5¢. Lows, %ﬂlﬁfﬂhﬂn
1994).

Prabody in dispute between a
coal s in electric wtility. The
utility p torcamcel the parties” coal

and refused to acoept coal
» Both parties sought 1o compel
iom, and the supplier alzo moved
injunction requiring the parties to
ntinue performance of the contract
ing arbitration. The district court re-
fused o grant the inqunction, The Eighth
Circuit reversed, holding that whers the
FAA applies and “qualifying contract lan-
guage” is present, the district court errs in
refusing o order the parties o continue
pecformance pending aribitration. Perbody,
36 Fad at 4748 The court held this to be
consstent with its earlier decision in Mer-
rill Lymch, Pierce, Fenmer & Smaith, lac v
Hovey, 726 F2d 1286 {Sth Cir. 1984}, in
which it ruled that "where the [FAA] is
applicable and no qualifving contractual
language has been alleged, the district
court errs in granting injunctive relief.” L1
at 1292, quoted ist Paabody, 36 F3d at 47,
Under these decisions, “gualifving
language” is language that provides the
court with clear grounds 1o grant peelimi-
nary relief without addressing the merits
of the underlying arbitrable dispute, Id. at
78 n. 3. The court stressed that granting
refief in the Prabody case would not impli-
cale the Hevey court’s concern with be-
coming entangled in the merts, because
the parties’ contract expressly required
continued performance of the contract as
part of the dispute resolution procedure,
regardless of how the dispute would ulti-
malely be resolved. 4. at 48. Indeed, the
covart held that an onder compelling arbs-
tration “'in accordance with the terms of
the agreement’ must necessanly include
an order requiring continved perform-
ance.” [d

United States
Page 5 of 7



489. UNMNITED STATES: DISTRICT COURT, SOUTHERN DISTRICT OF NEW
YORK =3 May 1994 = Hoogovens [fmuirden Verkoopkanioor B.V. u. M.V,
*Sea Cattleya®, Van Ommeren Bulk Shipping B.V., South Success
Shipping Inc., and Sanko Steamship Co.. Lid.*

Eects of an arbitration agreement on judicial proceedings - Exis-

s 2%

tence of an arbiiration agreement

[See Part 1.B.4)

MEMORANDUM AND ORDER

WHITMAN KNAPP, Serdor District
Judge.”

This is an admiralty oction relating to
damage coused to steel coils during their
carriage from the Netherlanda to the United
States. Defendant Van Dmmeren Bulk Ship-
ping B.V. ("Van Ommeren™), one of the par-
ties which shipped the colls, moves pursiant
to the Comvention on the Besognition af For-
eign Arbitral Awards ("Arbitration Coaves
tion"], § US.C. § 201 f seq. to stay proce
ings aguinst it pending arbitrotion &
Netherlands. Defendont Sanko Sfearishir
Ca. Ltd. (“Sanko™) moves to an-
swer o state & cross-clalm @ ity und
contribution against Van Ofnshoes

Von Ommeren according to
the terma of the which & and
plakntiff gntered j January 12, 1989, in
[jmiden, W for the purpose af
shipping coils to Bridgepart,
Conn must arhitrate its cargo

the Netheriands. Clause 24
of states: “Conersl Average amnd
10 be settled n the Metheriamds,”

A ok 3. Van Ommeren interprets
this clouse to require the partles to submit
disputes arising in comnection with the

charter w arbitration in the Netherionds, [n
suppart of this Interpretation, it cites Jusige

Copyright (C.] Wesl Publishing Comp.

O
X

*
Leimure's decision b Oriengal Som inl &
Shipping Co. v. Rosscel @ MY.1%85
809 FSupp. 75, T7.

In Rossecl de moved to compel
arbitration jon Convention,
hased sn in a sales contract, “Arbi-

in Mew York Clay.” Ap-

to arbitrate, the court ruled that the
bound the partiss o arbicration of all
arising with respect to the controct
608 F.Supp. at T8 1t ressoned that =|a]ebi-
tration clauses muast be mterpreted beaadly,
and all doubis as te whether o disputs &
encompassed by 3 particolsr clause must be
resolved in (aver af arbitration, even wheme
the prohlem is the consirustion of the zop-
tract longuoge Eseil” 609 F.Supp. at 77,
relying on Moses H. Cone Memoriad Hospi-
fad & Merowery Comatruction Corp (1053) 460
USs 1, 23-26 108 SCL 927, W12 ™
I.Ed.2d 765,

Plaintiff, sn the other hand, asssrts that
the clause merely stotes the parties’ choice of
sitizs [or any arhitration relating to the char-
ter, if the parties were to voluntarily decide
to arbitrate clairms, or if such arbitration
ware  otherwise reguired  Alternatively,
plaintif¥ sugpests thot the clause only re-
quires the parties to arbitrate general aver-

The text s reproduced [rom BS2 Federal Supplement, p. 7 L (1994)

United States
Page 6 of 7



V.4R0.2

age claims in the Netherlands, no such claims
being asserted in this suit.

Regretfully, we must disagres with Judge
Lelsure's interpretation of & very similar
clause in Rosseel In so doing, we note that
the eantractusl clause sctually invalved in
Moses Come, uniike the cinuses at ssoe here
and in Rosseel omambiguously inposed eom-

arbitration, The Moses Cone clause
provided., 460 US. at 5 103 S5.CL at 93L:

[a]ll clairs, disputes and other matters in
question arising out of, or relating o, this
Contract or the breach thereof, . .. shall
be decided by arbitration . . unless the
parties mutually agree otherwise. (Em-
phasis added),

[1.2] The Brst inquiry in & case governed
by the Arbitration Corvention (8 whether or
naot the parties have made “any agreement in
writing to arbitrate the subject in dispate.”
Filantn, S.FA v Chilminch [niern
(S.D.N.Y.1902) 780 F Sopp. 1229, 1236,
ing Leder v Coromuiche Rogro (158
654 F2d 184, 156-87. Where no

Q.
©
&
S

O
$ i e ks o Tl S g w.-Ch

NEW YORK CONVENTION

ment exists, the coort has ne jorisdiction
under the Arbitratlon Convention and its im-
plementing begislation to stay a federal action
or to compel arbitration. fd Wa find that
plamse 24 of the Japuary 1989 chirter party
ummmﬁmqnmmmunhl—
tration were to be conducted whether

tarily agreed upon or required by
enatractual clanse, jt would p
Metharinnds, Therefore, we
ity under the Arbitration
procesdings aguinst Van
arbitration.

thaned rensons, we deny
Ommeren’s motion, Howev.
defendant Sanko’s motion, which
no  opposition af argument, io
ks answer to state a crosa-clalm for
and contribution against Van Om-

&f,

L

S50 ORDERED.

brwsich frrerm, Corp. (2od Cir 1993) 384 F.2d 58,
&l @

LS
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