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UNITED GTATES DISTRICT COUAT
SOUTHERN ODESTRICT OF NEW YORE

In tha Hatter of the Petitlon of

%
I
!
HEI RESEARCH CENTER, INC., ' 94 Civ. 2lus [CEH)
1
Fatliienar, i
i ERMSRANDUH_QF LHIOMH
= sgninek - i AHL SRDER
|
aUN INSTRUMENTS JARAN CO., IHE., 1
1
Raspandant. 1
1
HAIGHE, Oiscior Judge|

The abkove-captloned cams L presently Safore the Court an
a pacltlon o ocompal arbltratlen, under the Fedscal Achitratiom
Aet, 8 U.8.5. § 4, Respondant has filed m grcag=-motion to dississ
the patitlon pursumnt to Bule 13(b| of ths Peldaral Rulss of givil
Frocedurs ssserting (L) that this Ceurt lscks perdopal jurlsdioktlon
and (LL) on the ground of forum nom sonvenlsms. For the rdasens sed
forth Balow, the petition ls granted and ths cross-nstion demied.

BACEGRAUND

This in sn sotlen ariming out of & dlapits” batiesn
Patitlonse, HII Rsssarch cester, Ino. ["HEI"j.\A devalopax of
madical oomputer sqalpmant, and Respondent, ENA-Instrumante Japin
., Ine. ("6un®j, & eedical squipsent distriuelon company. REL is
a Haw York cerporatien with lte prinoipal place of Lusinsss locatsd
within chis platelict, in Tarpytswny Bev Yerk. Affidevic of pure 8.
Tell ([Rareinaftar %1cil AfELldavi€®);

1 13, Bun is o Japanase

aerperatlon With les prisalpal plage of businsss in Tokya, Japan.

Affldavie, Zwmimik T AR ChOoW,

HIl claims that in July 1909, o0 @ result of this

=

.f-r".‘-,‘ﬂ,

aAtgisavie of Yeh thie Lu [hecsinaffer Lo Affldavizn), 1 2. Sun has
ng Hev York offlce of nalling address. JJ50 % 1.

Yoh Chis Lu was & sharaBolde®)of-#in during pact of the
tima period relovent b4 this Jdiepite \snd is now the Company‘s
Prsaldant. Aoespdimg ®a Lu, Run'sefiret contast withn WIT wam [n
Horvg Eamg dn 1908 through a buEtness soqualntancs nased Bdvard Mo,
Idai 1 3. Hou waa pot affllisked wikth sithar company. Hew sllsgedly
anked Lu “whathap un\wvould b4 Intecestsd {n seating with
rapraaantativen,af B United States corporation that was developing
& braln acarniny device.” Ld., 7 3. Lu cliiss thak he expresasd hia
intazaat ta Wou and “[w)hertly tharsafter ... recslved & lattar or
talaphofiw eall frem My, Murt Itil (of] MEI.™ Id.. 1 1.

RE! offera & scomsvwhat Alfferant scoount of this Lnleial
canteot. Kurt Itll vas ths Presldént of MIT during thé tima these
aventd Lock place apd, since Pebrusey 1994, has sleo Baan HEI'a
Chief Ewscutive Offlcer. IB11 Affidavit; § L. Murt Itil coptends
that ths relatlonship wwe initlated when, In Kareh 1989, Lu
ocepbsoted Kurt Itil's fathap, Turan Iell, whe was and remalns
Chalrman af WEL. Id., 1 1%. This conktaot, Rurt Itil maintsins, ves
*upsollofted®. Id,. 1 14.

It is agresd, howsver, that after this Initial contast
the Ttils agresd to mest Lu In Jepan apd it s slso agresd that
such a mssting tock plege, pessdbly Ln MWay i9m9, Id., 71 &
Supplapartal AfEidavik of Wol Chis Lu (hereinsfter ¥Lu Supplemaptal
Arfidavit®), § 4. A Latbar of Agresmsnt was than swecuted batwesn
HII and chisan Unltad Led., & minerity smacefolder of Sun, Itil

Pag

Eagpact tao El.l'llllti.‘ﬂ.“- =rittan agresmant,® Ly ltrl*l"'lt, § 7. over

Ehe nest aleven sonths tha parties negotlatad further by ealephons
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Affidavie, Ewhibit &, &t COOG.

HEl claims that in July 1009, sx & Fesult of this
nasEing; Bun BegAn o efder HII produets for distributlen in Japan.
1ell Arfldevikt, § 17, Exfilblt D. HIZ forther contends Lhat shipment
for thesa orders was "FOE Terrytown® or FPOE Hew York™, that Bup
Wen to pay for shipping end lnsurance froa Mew York and thak Mun
pald HEI by wiring funds into KEI's Chass Minkittan bemk sccount in
Tarcyrown, Hew York, Id., § 17.

Both partiss agras that tha [tlls refurned to Japan in
aithar Qepteazbear or Cotobar 31809, JELLl AFfidevie, 9 10) La
Afldavit, § 5. Furthar negotiatioss Reak place on this vieit,
althowgh #un @id net saxecute the draft ayreement that the Itlle had
brought with then. Hevertheless, HEI bas presented to the Court twe
handwritten agraspenta, spparantly signed ot this tims, vhich stata
Hil amd Bun's lntent €0 ankar LAte & mora comprshenalve BgEesseni’
Teil Afeidavie, Exhibit @, at COO0E=0%. Both parties agees this at
this atige Fun ordered HIl products for placemsnt in Japam;

Lu claims thet, atesr this vielt to Japang ne Eurthar
negotiations took pieos untll Moveabar, Q9%0. Ly  AREddavit Y &
Howevar, HEL ham attached to lte affidevits correspondence batwvean
HEI and Bun suggesting that megotistions(took, plaos during this
paricd. Itil Arfidavit, Exhibit C, st COQID=OL1S,

HEL and Bun Both adknowladpe that Lu wisltad MHew Yoark Ln
Havasbar L1000 to negetlate with HRL. Haverthalsas, whila HED
conalder thess negotiations Te have besn fraltful, TR ACELdaviy,

§ 33, Sun arguss that ths negotiations "sccomplished nothing with

canpsat o fimnlizing a writeen agreament.® Lu REfQdawlk, § 7. ovar

the naxt eleven mofiths the partles negotlated furthar by telsphons
and, woosrding ta HII, ales by corfaspendence. 1til Affidavie,
Ewhibik €, at colam=0347. In sddiglon; HEI allegea that, In 1880,

Bun twice wment esployess to\WIT's offioss in

Tarcytown for
tralning. Tell MEPldawlt , Tai%,

Sun and HED aventuslly aigned the contraot now In disputs
{ths "hgresmant®) «on Ogtobar 43, L9#L; LIn Lo# Ahngulea. Patition,
Exhible A, Tha BAgrasnant reguirved Sun o purchass & Einimus of
#1080, 000 of |\ produtts from HII patwesn Degenbar 1, 1990, and March
11, 1993 ind & minimus of §250,000 of HEI's producte during each
wibssgient year that Che Agresment wae ranowved, hgreweant, 17 2.01,
1.0, /man vas Teguired to pay fifty peacoent of the purchass prlos
in sdvanos end the remalnder sfter delivacy. The Agrosmant furthar
provided that Y[t)he constpuotlon, Interpretation and performance
of this Agreament shall ba governsd by the lawe of the Etata of Hew
York, United Scates of Amerion.® Ayreslant; 9§ %.03, Hersover; 1t
additionnlly provided thet ®[ijn the evant of a dlaputs batwsan the
parties which canrnat ba resalved, tha partles agraa that each party
shall maleok an arbltretor and the two arbitcators shall salast a
third arbiteater, all of whoa shall b4 Hembers of tha Aserlosn of
Japanusn  ArbitTater

Boclaty, who will resdlve tha disputs.”

Agrasmant. ¥ 9.06, Howaver, as hath partiss ssmecds, thaye ave no

such crganipaticns ss the “Assriosan Arbltrebtor Goolsty® or tThe
"Japaness Arbltrater Soclety®, although orgamlostlond do aslet
antlEled Eha "Asarloan AFbLEratlen Aesseintion® |(herelnefter "ARA™]
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arblzration ajraanant,

= T T ———

itd tha "Japan Compsrclal Arbltratien Aessslatlon™ [hereinageer
SJEAAY)

Sum allegedly fabllad ta sntlafy the Anndal Minlsus
Purchase Regulrement snd, conmequantly, am January 18, 4994, HET
nads a demand for arbltration, sssking B0 have the arbitration
gondusted undeg Ehe ARKL pursusnt to the MAA's Intermations] Rules.
fup has objesoted to this damsnd; arguing that it Agoeemant with
HII did not skats that any arbltraticn would be eomduatad by tha
AL, nor that the arblfration veuld take plice in Hew York.

DISCUBSTCH

Tha gase srines Suk of & commarcial lagal relatlonmhlp,

ultinataly reduced

ke a wrictan opntract, betwesn & New Yerk

corporatiesn and a Jl'inlll Mrﬂl‘ll‘.lnl‘h Tha oantreet provides
that any dlspute betwsen She pakties will be resclved by
arbltratlon. Thoss glreusatances beleg tha oceame wWithin Efe
convention on tha Resegnition of Farsign Arbltral Avards, sighied by
both the United States and Japan, and lsplesanted by Chaptar-¥ of
[Cam. Ann,
pocket Part 199%). Qam Iilanto. S.p b ¥, Chllowidh Iatacnational
Carg., Te® F.Bupp. 1339, 1334 (A.D.N.¥. 19930 Dl Basine fid. ¥,
Acoken Bil1 FProgrietary Gg. Led.. 913 Podupp. 403, 403 (0.0.H.Y.
1985) . This Court’s powsr to compsl srbleratlon is cemferred by 3
U.8.¢, § d08. Subjeat matter juriediscisn is derived frem 1

§ 1131; einca sctions or “procesdings "ralling under the

ths Pedaral Arbltreklen Aet, 9 U.0.0. §§ 100 &5 Jag-

U. 5.8,
convantian shail be desmad “vs welas undsr tha lawve apd treaties of
che Unitced Sctacas.”

§ U.88, § 303, Thus WEI'S Invocatlon of 3@

The doniRant purposs ¢ tha parties,

g.s.2. § L333§a) (1) ss & basls fer subject nagEar Jueisdletion,
winilea factually justiiled by the JdiFaceity of
gitizonship,

the partiss’
is unmacessary In wiew) of § 1331°s [ndependant
Fllanta «f 1308

Mo guestlen of thim, Couft's personal Yurlsdistisn avar

jurisdioklonal geane,

Bun aTlEes, Tha contrapt-provides that Mew York law gevernms, and

that ktha Oniced Skages _Jds ona of Etve wspeolfied plecss for

arbitration, the obhar balng Japan.  Arbltratlon agresssnts,
favored by pubdic polloy, ars ssnatrued brocadly and in accordance
with comsgs'(sapiie. [ Zenstrus this contract as sn ageesasnt by
pun, 1€ Enlisd upem to do #e, to arbitrate disputes in Haw York.
»TP. tha partiss agresd to arbitrats in Hew Yoxk, then 1t im as it
thay wvers physically pressnt im Hew York; thay have canssented in
advanos to Wew York jurlsdletion.® ARlanta RhIRQing Goxm, Y.
Chamglok-Flacdach & Sg.; 443 F.hugp. 034, 418 (8.0.F.¥. 1878)
Ablanty sroms undsr Chapter L of Ehe Fedaral

Arpitration AS%, Put that makes no dlfteranas,

jeleing cksan).

the provision in the arbitratlon sgresment for kwo
posnible venuss, the United Stetes [vhich [ copeirus to mesn Hew
fork] or Jepen, bhas the linlted affect of giving the party flrat
If Sun bad flret demandad
arbltraticn im Jepan, HOI veuld have besn obligated to comply.

demanding arbitratlon ite cholow.

tha final peint at lesus aplees out of the faol, agraed
by both parties; that naicher of the crganlgsticns referred to in
the dgressant, "tha knaricen cr the Jepandss hrblirator Soolsty, ™

sxlacs. That furnishes po ispediment to enforocesent of Ehe
§ United
Page

think right. H
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arbitratlon agrasnsnt. Ths domiRARt purpoas of khe pactlos,
clearly sxpresssd Ln their CORLFASS, WAk to resolve disputes by
arbitration. If the pertiss imparfectly or insorreotly designats
the instrussntality thedugh which arpitration should be effected,
the oourt WLLl enfores the ocentrict by making &R approprists
desigration. Eee Ratrd Footwsar Irauntrv oy, Marwvr loternsticoal.
ABE., 443 F.Bupp. 907 (B.D.N.Y.), an epinien By Dlstret Judgs

Flaros, a8 ha then waw, afffd, 570 F.3d 1346 (34 elr. 1970))
LaborRtorias Grosenan, B K. V. Forast [aboratociss. Inc.. 31 A.D.2d
420, 398 H.¥.8,84 T8 [ilet Dept. 1960); and Dales Enginesricg Corn.
¥o K & L Conmtrucktion Cg,, ¢ A.Bidd 710, 1% M.¥.8.24 30 (ad
Daptaj, pEf*@d.; & W.X.24 BEd; L0l M. X.0Ed TRE [1wOR) . This
malutary pradtios finds global sooeptencs) paa aleg Lunkv=Goldebir
InEarnational (H.K.0 LEd. v. Mg Moo Kes Engingacing LEd., 1983 Ho.
Awq (Bup.Ct. Heng Xong 1WE3), whara tha oeart; faced with an
ATblEration sgressant designating = nen~sdletent arbicedbien
organliatlien, sald:
I baliave that the correot rotok Ln this oams is te
petisfy mymalf that the p havs olaavly sxpresasd
the intention te srbitrits sny dispute which may sries
undaf this esnkract, I mm so satisfiedi(..# Am to tha
rafaranas to thes nop-exlstant arbitration {necitutlon and
rulas; I balleve that tha corrsot 1 e simply o
lgnofa it. I oan give né sffect %o L18hapd I cadsot all
eaforancs to It 00 &0 %o be abde %o glve saffect to the
eladr Lnbeanklen of tha partlea,
In tha cise &t bar, the Anerleam Arbltratlen Aescolstian
Le am antiraly appropriete dealgration. i direct that the
arbitratleon of dispubes batussp the pirtles procsad befers that

bedy Porthwlkh, subjest te whatever prooadural rulse the AAL may

7

think right.

HIf'se petitlon te compal arbiermbclon ie granted. Bun‘a
oross=patition Is denisd. This Court Will retain jurisdiction to
conslder any lssuss thit mey arlss after the srbltraters have
randarad thRalT avard.

it ls BO ORDERED.

Dated:  Wew York, Mow
Baptanbeg p |, 1998,

Unitg
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