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UNITED STATES DISTRICT COURT
MORTHERN DISTRICT OF ILLINGIS
BASTERN DIVISION

HYTHAN CORPORATION,
an [llinois corporation,
Plaineiff, Mo, 3% C 2254

— e — ——— —

MAN HUTZFANRZEUCE AKTIENGESELLSCHAFT,
d ml‘ﬁlll’.lﬂl‘l formed under the ladem |
af the Federal Hepublic of Germany, |
1
|

Dafandant .

HEMORANDUN OFINION AND JROER

Plaintiff Hycran Corporacion (“Hytean®) Le an I1linoia
corporation engaged in the selling of multiple-wse truck and
tractor egquipment with its principal place of buslness in
Waukegat, Illinois. Defendant MAN Hut:fahczsags
Akblengesellschalc ("MAH®| ls & corporaclom f{ormed undeg &e ‘hh'l
of cho Federal Republic of Germany, with ite prl.ru:(pﬁ]: ‘plgct al
business in Hunich, Germany. HAN manufacturss tlﬁ‘ﬂ# bm
vehlcles, chassls and copstituent truck and bus parts and

arglneering systems. Plaincif! urlginal\l{ ('l'hd this acklon for

breach of contract, promissocy :ﬂluwét‘c&uuﬂllnnil

misrepresentation, and unjust enrdehnent in the Clrouit Court of

Cook Coumky, pefandant “Pemoved the case to Pederal

Ilinois.

court pursuant to 18 0.5.C. §§ 1441 and 1446 based on diveraicy

aof citizenahip between a citizen of [lllma?w a cicizan of
Garmany. 28 U.8.C. § 123E{abidi. Dlltﬂlw!gﬂ, Al

plaintiff does mot dispute, that tha, ot in controveray

epcesds 5 50,000,
Defendant has moved to dﬂ.tﬁl complaint under Ped. H.
Civ. P, 13lb] [1] oa the if@mdithtr: the allegationn made by
plaintilf are aubject o lhltrltlm purauant to writken
AQ rEEmanL hll:ﬂ!n,m%llilll. HAN argues that undsr the
Convention on {Elgc:‘.h‘qultbm and Enforcesant of Foreign Arbitral
Awards |* ﬂ..ggcl;;.i‘&l' I, 90.4.C, § 200, cha complaint must be
di“llﬂfl'ﬂhr af arbicracion.

In the aleernacive, defendant

arguesa chat plainciff fails to state a claim for which rallaf can

‘4.“ gdanted, Fed. R, Civ. P. 12{b) (8).

A motion to dismiss for lack of subject matter jurisdictiocn

|V
‘may ba gupported by any documsnle necessary to resolve the

jucisdictional problem raised. Bagnhact v. United States of
Amorica. B84 F.24 296, 296 ("eh Cir. 198%). cerc. denied, 49%
8. 98%, 109 L. Bd. 24 741, 110 5. Ct. 2561 {19%0). 1o this
case, defendant argues that the isoues raised by plainciff are
mubject to arbitration under Ehe terms of @ written agressant
antérad inta by the partiss on October 16, 1991. Plaleeiff
reaponds that the October 1991 agreemént terminated November 71,
1991 ancd that che ipsues ralsed by lte complaint relace salsly ta

i Memorandum of Understanding sigpned in December 19%2. Both

parties hawe submitited additional documents in support of thabr

positions) thess will be exdmined Lo datermine whethar chis
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dispute io properly before the coure,'
“ft is beyond peradventure that the Federal hrbitraciom Aot

[which sncompasasa the Foreign Copvention| embodies a sbrong

fedaral policy in favor of arbitracion.®

- *l. 1 F.1d &19, &4l (Tth cir. 1991).
Honethelesn, che duty to arbicrace remding one assesed by
CONCEACL, and & party cannot be foromd o arbitrate a dispucs
unlasa it has agreed to do so. [d. When ic i8 alleged chac &

duty to arbitrate exlsts, the court e Limited to resclving that

Hat'l Papasoger Corp, ¥.
Ehsaapeake & Chio Hy. Co.. 551 F.3d 134,
To determing whather or not Che Foralgn Convent ion applies,

allegacion before proceeding further.
139 [Teh Cir. 19%79).
4 Uniced States court most rescolve four guesticns: (1] whether
tharn |8 an agresment im Writing to arbitrate the subject of tche
dispute; [2} whethar the agreemsnr provides for arbicration in
the territory of a asignatory of the Convention (1) whather the
agreement arises out of a legal relationship, contractual or nbt,
which in conesidered commercial; and (4] whether & party "Q'l-h"
agraenant i a foreign citizen or the relationahip J.rnll:ﬂ_'t;k

property located abroad, envisaged porformance or pﬁ'i‘pr'r.‘hmr.

d plaintiff for

the termination of
B wad Lermlnaked
applicabilicy of

d have provided chia

! pDefendant has inappropriately critici
providing the court with infomation rega
the 1991 agreemsnt. The fact chat the
i highly relevant co a determination g
agbltracion im chie case. Defendant
informacion in ics imicial e
mot lon co dismiss and shoaild ha
pointedly to the guestion of aski
cErminacion of a contErackE.

ressed iLE ATGUREREE more
an of disputes following

I thﬁtllr': complaine, wsupplemsmred by the documants submicoed by
Sthe parties, provides the [ollowing relevant informac {on.

abroad, or has pome ocher reasomable relstion to ane or more

Corelgn states. Jopes v. Jea Tow Services Fresport New York,
Ipc.. 828 F. Supp. 1002, 1015 |E.D.H.Y. !_!él:pﬂ_m_.ﬂ:n:

arounds, 20 F.ld 360, 361 (24 Cir. li'!ﬁ'_d"‘ﬂ the [ollowing
4 \ §
discunaion demonstrates, the only ihl’l.l’l"-',.iﬂ dimpute relates vo che

first question.®

b

Ta the axtent fhat "Wll.lnnl]. backgeround is neceasary to
axplain the dmw aubmitted by the parties, plaintiff-a
wall ph.\d-ﬂ \l.'fvtlmn of fact will be caken a8 Lrae.
W_m;. 132 L. Bd. 2d 517, 113 8. €.
mﬂ?f w 969 F.2d 547, 548 (Mh Cir. 1991).
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Im 1985, Jonn L, Orsans, founder and chief executive officer
of Hycran, began to pursue a business relacionship with MAN on

bekalf af Uniced Scate Motorized Equipment Corporatlion [®USMEC®),
the predecessor to Hytran. USHEC hoped to develop the *Wariman, *
& multi-une truck utillzing & CLruck chasals manufacturad by MRM.
Through tha wee of hydraulic aystens attached to ke chasaisz, Lhe

umer of a Variman would be able co actach and remcve devices mich

f The ismi=s involved are claarly of 4 commercial nature,
MAN is a clitizen of a forelgn councry, amd Framce, the location
of any proposed arbicration. im a signatory to the Convencion.

Unitgd States
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as a dump bed, & recycling bin body, a strest-cleaning device or
8 back ho# and bulldoper blade. USHEC predicred a alrong market
in the United States Eor the Variman among wunicipalities and
other governmental satitiss. At the cime that Greess and USHEC
developad a marketing astrategy for the Varisan, MAN had no market

presenca for cruwck vehicles in the United States ar Capada, bt
enjoyed a strong market position in Germany and elsewhere in
Europe .

The Variman project continued to advanca, and by 1989 USHECD
and MAN sncered Lnto & Memorandum of Understanding in which MAH
granted USHEC exclusive licepse to use Its patenca, trademarks

and other technical knowledge, sgreed to comgribute towards Che

production of the Eirst Variman vehicles, and agreed to various
Einapcial arrapgessncs regarding the sale and macketing of the
Variman. This wae [olldwed by a more specilic agressent signed
an Ootober 11, 1989 relating to the sale and delivery of
companeil parts. Production did not comsence, however, bacause
USHEC was unable to sscurs the necessary facilities. MAM CHug

cancalled che Octobar 1989 sgreemsnt .
On October 16, 1991, Hytran, as USMEC'S "“"'EMH e, aisciknd
r H‘F L) q “‘ .r‘f

i new sgreenent which was substentislly similasFo-bhe Octobar

1989 agreemsnt. The {irst page of Che ageeemast atated Ehe

[ollowing purpose:

1.1 HYTEAN incends to manul
lisbility mulci-purpose ¢
ranges (che “Preducts®) for

Nl-:%‘%nd samemble [| lte own
Bt cla [@ie] |9 metric Sons)
¢ to third parties.

1.2 WAN will daliver o HYTRAN cercain component parca for

5

the seriea production and assembly o |sicl Products and will
provide HYTEAN with ce(eic] cechnical assistancd as st
forth in [] Agreement, (“"‘;‘

Subsequent clauses addressed topica & #afope of dllh'nr'r.

cermn of delivery, preliminary and ra, prices, terms of
paysant, packing, Eraneport :nqﬂc::unrninl agelatance,
pradesarks apd trade nnnn. ; » Yﬂ. defaule, optiona, and
liabilicy Iﬁhlniﬂl.‘illm\t 'Iﬁ agreamant dlso specifically

acknosledged that lm_ﬂ wao the legal succsasor of USMEC:

1&.1 This ‘Eﬁ"s‘ﬁt betsmen HYTHAN apd HAN replaces |
ulmll'. agroanant bDelwsan USHMEC and [MAM| dated
i [ - ha far am this Agresment [is] conserned,

angu\;@.u a8 legal sucoessor of USMEC,
lﬁuna-n'r. woiidld cerminace *lf Ayiran {ails to place an
i.njt]..].l :,‘Ei.l.'- aorder of not lesa tham 50 sets of componants and

JJE._II? by bow. 31, 1991 at the lateat . . .® Agreessnt at 20.32.

‘Disputes aclsing in connection with or relacing te the agreement

were to be resolved through arbitrationm

13. Arbitration
All dispates arising in connection wich or
t‘!'lil.ll'l:g Lo Lhs preasnt hjl:'duﬂnt and the
performance thereof shall be Finally settled under
Ehe ruled of copciliation and arbitratlen of the
Internaticnal Chamber of Cosmarce by thres

arpitrarors appointed in accordance with the said
rules,

The lapguage of Avblopation shall be the Engliah
lapguage. Place of Arbitracion shall be Parim,
France. Each party sahall pay its own costs,

SrEorpaye [ean and axpanies in conmection wiCh
arbitration.

Tha award of the arbicral cribunal shall be Final
apd binding on both partiss, and may be enforced
in any court in any jurisdiction im che Uniced
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Staces or Federal Republic of Garmany.
On May 2, 1992, Wilbalm Schilling nobtifiled Oresnas by faceimile
trafnsmission that the October 16, 19%]1 agreement had sxplred.

Schilling wrote:

The above mentloned sgreement espired on Rovesbarp 21,
1991 asccording to Ssction 30.2 of the agreemsnt,
amended by our Cax leteer of MHovesbsr 11, 1991.
Tharefore all mutual rights and obligations im
connection wieh thia agressent are terminated.

Deapite of chis regretcable developmant we would like
Lo mantion, chac MAM is mcill incerested in supplies of
truck parts and componente to the US-market, always
provided, however, that we are able to meet the
technical standacds bm the U8, Chat voluses and daces
of deliveries correspond to our production
potent lalitias, and, last but mot ledst, that the
prices are aconomically reasonable and payments are
ascurad
Under cChaas proviations @e are prepared to discuss your
taeent lons and ideam of a future business relationaship
during your visit to CGsrmany, that you snvisaged within
the neaxt cthree ar [our wecks. 4
Despite the esxpiration of the agressent, Hyccan mtlnw‘fn:;
pursue [inancing [or che Variman project and to develop a
buslnesa plan. On October &, 1933, however, MAW indicated iC° was
no lenger interesced (n pursuing the project. ﬂﬂAp\‘:i'_‘ﬂ:: 7,
RV 4
1992, MAN indicated that the company remaiped idtgFestied in the
projece, buc only if Hycran was able to prqh:l-"ﬁ:,!l.:-i’ﬂnlunl.
product liabillty insurance, sufflciest i\iﬁpﬂ facilicies, place

4 spacific volune of orders during bhe, i.;l.r‘i’t yEALD, make &
substancial Eirst firm order, quli\iﬂkt payment through an
lerevocables ietbar of credit. 'ﬁﬂr additional peqgot laCions che

parties entered inco &4 two-page Memorandum of Understanding on

7

<Gha agrasment when MAN announced on February 1, 19%1 that ic had

Dacesbar 3, 1992 in which they agresd on the following itemm
"concearning chair costindsd businsss [Ill‘:F!hlp': coan of
{ 0

vehiclea, guantities, discounts, prot : imearing suppart,
warranties, Hytran's request for Iwﬁ liaison from MAN,
and Map's agredmspt Lo host & mthg_jur tha attachment
manufacturera. The [inal clagee.Sf the agreement containsd thair
conment to work lr.nglt_hlr 'iu gﬁuﬂ Esith to execute swch othar
Afresnsntd 48 drs nq'ﬂnhy md comngrcially reasomabls o
affactuace Che ung,g!_'gﬂﬂnu of the parties aa sec forth hearein.
Thia H-l-lrlﬂ#‘jf‘mrltﬂlﬂiﬂ daes not in and of les=lf create
legally w,ndlh* Wbligations upon the parties, but the parties
pl‘ullltﬂfgl.!l reagonable effores to effectusce the terma of
chis Jlll_t-:ﬁ'qndu-.

Wycran clajme that it had fully met all of che conditions of

determined that tle Yariman was no longer feasible and thac Lt
would not procesd with the project. Despite addicicnal
discussions and a presencation by Hytran at the corporate offices
in Hunich, Hytran was unable to perouade MAM to reconeoider Lo
decislon.

Hytran brosght suit, alleging thac MAN breached the verma of
the 1992 sgreesent by falling to negotiate im good faitch, that
Hytran relied on MAN'e promises and thus lalled co pursus
business opportunities with other companies, that HAN aince 1989
had intentlonally misrepressnced ita intereat bn ths Varisan, and

that MAN wag unjustly snriched becside it received numerous

Unitg
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benafits Erom Hytran®s market research and other affortes to

produce the variman.

OLECuasSIoN

Plaintifl arquen that its complaint i@ not subject Eo
arbltratlon because the allegations arles solely from MAK® =
activities [ollowing the signing of the December 19%21 agrassent
Delendant argues that the October 19%1 arbitration clauses remaina
ln Eorce, despite termination of the agreemant, bacausa Lt covars
*all disputes arising ln connaction with or relating to the
pregent Agreemenc.* Defondant contends chac che claims raiwed by
Hytran have their origin in the 1991 agreement and cherefors wust
be dismissed.

It ia imparacive to decide at che cutsst the scope of Lhe
See Colling & Alkman Fruducty
Co, v. Bldo, Sya.. Inc.. 1995 ©.5. App. LEXIS 15053, _ F.id
. 1398 WL 381721 @3 (2d Cir. June 1%, 199%); Geoet Dreagsy, 1/

arbitration clause 1n guestion.

F.3d at €41-42, The obligation to arbicrate a *particylar
grievance should not be denied unless it may be :!,ti:i(th

positive aspurance Chat the arbitraciom El-ll-_‘.ér..&lﬂj- musceprible

gmenl

Rrgams, ! F.1d at &41 (quoting United Stpelworkers of Amscica v.
Margior & Qulf Bav. Co.. 163 U.5. 574\ 5B3-83, 4 L. Ed. 2d 1409,
8o 4, cx.

al an Interpretation that covers the asserted\diwpure.”

134T (196015 hny doubENEdoncerning the acope of
arbitrable ijssues dhould ba gesuled in favor of arbitration.®

Id. iguoting Moges M. Cons Memorisl Hoso. ¥. Mercury Copatr.

“tE Ehe parties bad wlehed to Limic che duty to arbitrace to the

Corp.. 460 U.8. 1, 24-2%, 74 L. &d. 24 76%, 103 5. cCt. (|

927) (1983] .

The breadth of the clause may uh'[i:h_..u‘.t]'a. party Lo arbicrace
evan after che axpiraciom of tha ﬂﬁ'i\k\:t ar Agreemsnc.
Conaequently. the Seventh 'L‘i.:m.!j.fl"hl‘['rl! in G¥eet Drgams, pupcy,
that an arbliration C]-l.l.lf_l!_ ﬁuﬂmm that ®any disputes as laning
out af the agresmanc ghall be seccled by the Aserican Arbitration
hamociation of the/0hEy Of Mew York® was sulficiently broad co

covar Fﬂlt*ﬂ'ﬂm disputes. [d. at B42. The court noted:

-
—

1HOd34H NOILvHLIgHV
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\ifspute bacwean concracting parcies thac |e in any
connacted with their concract could be said to
*arige owt of* their agreement and thus be subjeck to
“arbitration under a provieion asploying auch language

At the veary leaat., an *arlsing out of® arblcracion
glavar would "arguably coveri]® such dioputes, and,
under ocur canea, this is all that is needed to trigger
Arplcracion.

term of the Agreement itself they could have aald Ao explicicly
Instead, they used language that evinces an intent to commit o
arbleration any dispute conmected with the contract lrrespacelve
of when it occcurs.' Jg. at €42, 641,

The arbitration language comtained in Cha 1991 sgreementc,
reguiring arbitratbon of "all disputes arising In connection with
or ralacimg to the present Agreemect and the pertormance thereof®

ia mvon broader Lhan that [ownd IR Jwest DIEaES. This &lakse is,

¥ Thie Court noted, however, Chat (it wmild be presented wich
s "different and mope difficult guestion if the dispuces had
arisgn a mignificanc time after the sxpiraction of the Agreement .=

Gwetl Orcama, 1 F.0d ac 643,

B United

States
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) &
in Lacc, parddigmatic of a4 broad arblitration claums, Colling &
Alkman. 1995 0.5, hpp. LEXIS 15053, L994 Wi 361721 @4 [*The
clause in this case, submicting to arbitration “any claim or
controverey arising out of or relating to che ageeemsnt’ is the
parsdigm of & broad clause_*). Qiven the strong preswsption in
favor of arbltration, plaintiff's claine musc e dismissed if Le
cim b2 shown that they arise in comnect jon with or relate Lo the
1991 Agreement .

Thin ampalysis iw mot controlled by the characterizacion of
ithe claims a8 aet Eorth im the plesdings.

Inotead; we lock co che comduct alleged and decermipe
whether or not that conduct is within che resch of the
arbitration clause: In determining whather a particular claim
talls within the scope of the parties’ arbitration agreemanc, we

focus on the allegations in the cosplaint rather than the legal

causes of action asserted. If Lhe allegaticns underlying thQ~

clalms ‘couch matters’ coversd by the parties* . . | um@
than chope claimn must be arbitraced, whatever tha | abala
attached to them, [citations omicted).
U.S. App. LEXIS 15051, 1995 ML 161721 @4, %
Undar this framework. the allegations I in

piaintiff's complaint require a determi |1:|r1 hat Counts [II and

I¥, inctenticomal misrepreseantacion & enrichment, are

subject to arbitracion, Plaintif 8 in both counts that
HAN pepresaniod Lo Hyoran ag Limes [rom and aflec

Detobar, 198%° that iE want patticipate in development of

i1

the Variman. Plaintiff allegea in Count [If and realleges by

imcorporacion in Count IV that MAN'® rupf;ununmu Lo Hyeran

and to lts predecessor- in-interese wape(f when mads and wsie
known by MAN to be false when made. formation and belief,
eince the sussar of 1989, when flirar chrescensd with

litigacion as a regult of ftoablure to fulflll che obligations
ic =illingly uﬂll-lrtnnt@ ran's predecessor-in- Loterest in

connaction with € n® project, HAN dewaloped & strategy

to offer agreeme a support of Hytran®s business pursult of
ure wirhout e&very really isntending to develop
v p;gq commercial exploitation. Rather, in response to a

cigation, MAM developed a corporate strategy to
pupport without ever intending to deliver sald support
gich Time am MAN could offer & pretextual rejection of the
Variman® project and, thereby, sxtricate '.I‘.lllf"!l.'_ threat of
litigation for breach of ita sarller commitesnts Lo pursue Lhe
*Variman® project. Complaint at P &0. Plaintiff Ffurther allegaa
in Count IV, that a8 a result of defendant's frawd, It was
induced to undertake market ressarch and product development
which unjustly enriched MAN.

Tha sweap of these allegatlona snquestionably relate o
copduct preceding the sxscution of Che 1991 agreement,
implicating evary incaraccion becwesn Hytran and MAN since 1989
Congoquant ly, they relate to the 1991 sgreement and are subject

to arbitracion,

Such a decerminagion ie more difficult regacding plaintifi'a

12
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claims for breach of contract and promissocy estoppel. In thoss

counts, plaintiff Linka itw injucy to defendanc'a failure to

nagot fata in geod faith ae required by che 1993 Hemorsndum of

Pndarsranding. Plaintiff asserts that defspdanc's CErminaEion aof

their relationship prevested Hytran {pom pecovering (ta

Slgnificant scart-up Coals. Hopeover, Hytran argues chat MAN's

reasons for terminating wers pretextual because they addressed

ispuss known to MAH prior to entering inco the 1997 agreemsnt.

Plaipeiff alsa insksts chot pelisnce upon defesdane s sonduce

kapt it from pursuing du'l'-i].np-unl'. ol the Variman with other Eruck

manufacturers,
The 19%1 Memorandem of Understanding memorial izea &

"eontinuing business relatlonship,® a ﬂiillﬂﬂll‘lil} sliich

clearly contemplated evan am ths 1591 agresment axpired under its

own tarme. Unlike the 1991 Memorandum, howewer, the 1951
agreement provided a detalled plan for cthe ongoing relatl
batwesn Wytran and HAM, The agreesent envislonsd a long-

relacicnehip in which both partlss proficed from che

of the Variman. The ongolng walldity of the ag
subject to the placesent of regular orders by anel
tarmipate of fte own accord (i Lhose orders
Thums, while the arbitration clawss clesa
disputes arigsing from che practica lom of the coat
such ap delivery ochedules, met
disputes = It also covered awaT tha davelopeent

Variman and the relationahip ervisioned by the parties

il

‘:.t}

ld have covarad

ract -

E payment, or packaging

af the

The 1993

Memorandus ol Undersfanding [lows Eroa thac dffresment, a@
avidenced by tha continued cloBe warking ionenlp the partiea
enjoyed following termination of th@uﬂmt_
Honetheless, a8 plaintiffs .@ he 1397 Memoranddin is
E.

distinct [rom the 1951 Agrecmd agat lonn that MAHN did mot

Octobsr 19%1, or that MAN's comduce

mgat late in good Faith
Q other lucratlve bBusiness

pracliuded the devel
relac ionships af ima, go to |Bswes not contemplaced by
tha L9901 Age To cha sdtent Chat plaintiff can point to

specifle 3 driaing solely cut of the 1992 agressant .

1HOd3H NOILVYH LIgHdY
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t lvoBin a8 are not srbitrable. See Colling & Albwmgn, 1995 I
%ﬂlﬂl 15041, 1995 WL 161721 &5.

u

Ol“n plainciff'a endarlying claim that MAN del ibarately
aled Hytran [rom 1989 on, Bowever, it may be difflcult co

geparate auk specilic mon-arbitrable |esuess stemming from the

1992 agreement. Ultimately, plaineiff*s grievances stes [rom the

allegation of long term fracd., an allegation which 18 arbivrable

under the terms of Che 1991 contract.

Hecause it is necessary Lor the parties to resolve thair
differencen through arbitration, defendant's motion to dismios
will be CLreated as a4 sotion to cospsl arbitration. The pacties
will be ordered to proceed with arbitratiom. The claims not ||
subject to arbitration will be dismiseed without prejudics, but

jurisdiction will be retained in order to enforce arbitration or

ta resolve matters not sddressed in arbitration. The part bes

will have pixty days followisg the fipal arbitragion order to

14 Unite
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move for leave Lo reinstate or for snflorcement .

IT 1S THEREFORE ORDERED thac defendant's motion to dismiss,
creaced as a moClon Co Iml arpitration, I8 granted. The Clerk
of the Court is directed po anter judgmant as [ollowsr (1] The
parties shall procesd to arblitcatien, 12] The claima not subject
to arbitration (Counts T and IT), are dismissed without
prajedice. (3] The parties have sizty daya Erom the date p!'l:h.n
final arbitration decerminacion to move Co relnscate l1_,.tliu' Lot
further proceedings to enforce che arbitraclon award\or Go

foanclvs claims dismissed wlithaut pl‘ljl.ldlﬂ'l-

William T. Harc
UMITED STATES DISTRICT JUDGE

Dated: July 23, 1995

15
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