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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MEW TORK

JEAN FEYDMAH, DAVID FRYDMAN,
and ANAHOLD B.V.,

Flaintiffs,
«against -

COSMATR, INC., L'OHEAL, §.&4., PARAVISION
INTERHATICHAL, 5. A ., PARBEL OF FLORIDA, INC.,
ESTATE OF JADQUES CORREZE, by it Personal
Repressntal ives OUF ODANET and FRECERIC BONHART,
LIMDEAY OMER-BONES, PIEREE CASTRES-SAINT-HARTIM
and OERARD BANCHER,

LORETTA k. FRESEA, U.E.D.J.

On Februacy 3. L1984, plakntiffs Piled this action im the
Court of Wes York, Mes Yook County, alleging fraudalent
consplracy to defraud and aiding and abetting frauvd. Def

the mction to this Coart

Convent ion of the Recogrition and Enforcement of F

(*the Convention®). Bee % U.5.C, 8§ 201-208

Famand, AFguing
lallimg under che Cosvention. Upon
I [imd plaintifls’ argusencs per

to the Suprems Court of the § a

paitoudnt to Sectlonm 7

that chis actioh doss rel

and arder

¥ Cav. 1778 (LAP)

MEMORANDTIM ANT CEDER

n Arbitral Aesrds

il mow move Lo

te bto sm arbitration

the parties’ submissionn,

Chis acticom resanded

¥York, County of Nes Tork.

FRYDMAN

Flaintiffs Jean Frydman and David m are Frepch cicizemn®
invialwesd i Ehe comsunicstions indus 1. PP S-6.] PFleingiff
Amalold B.V. (|"Anahold®] is & :rplnﬂuuu solely owned by Jean

in H::m-nut{l entared imto & business

Frydsan. (Compl. P 7.)
vanturs with defendant L'3 NFA, [*l0real®) » French cerporatlon
haring Its principal bikikniead |h Parin. France, Eo form

@.l. |*Paravimion®*] =for the purpess of

Faravision Interns a\

building am int &\li metwork for the scguisitionm, production and
distributi a-visual products.® (Cospl. P 20.) Plaintilfs
eal iaek i %hﬂ 5% ol Paravieien® s shaves, aed L'Oreasl received
tie T6Y. (Compl .

labnciffs allege that by late 1%8% clrcumstamces jsad arlesn Lhat
them o terminate thals relatienahlp with L' Greal [Comp] .

F 3.0

F43.]

ordingly, on Decesber 22, 198%, the parties esscuted an sgresmsnt to
sulmit to
iCompl .
[*Arkin Aff.*), Exh. B.)

arbitration the walue of plaintiffs® Paravislon shares.
P az; AMilrmation of Stanley 8. Arkin eascuted on July 21, 1984
On che same dace, the parties alss sgresd to
submit for arbitration a dispute over whether certaim film rights had
been cransferred from Paravision co plalmcifde ivhe -jsceeli righte=
dispurel ., (Compl. ¥ ai.] The arbiiracion proceeded under Mr. Jacgues
Maytux ["Mayoux®] after the origineal arbitrator recused hissslf. clcimg
(Ol . P 41,1

Tm Jun= 1993, the partiss changed Mayoux's role by solering into &

conbract whereby plalnciffs sgrend to sell, and L'Oreal sgreed to buy,

s potential conflict of InCErest.

plaintifis* Z%% holding Im Paravision &t a price Lo be &1 by Mayous

' udean Frydsan (s also an ferasll citigen
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purssant o Article 1993 of chs Prench Ciwil Code rather than puradgasc
ta the original arbitration sgreesmsnt. (Arkis Aff., Exh. C.] Ondar cha
pontract . plaintiffs purchased tha righta te ssrcils [llma & an sgresd
price. to be paild by deduriing that amount [rom the. price of the

Paravision shares to be fixed by Mapoun., IF1. Mem. ac 7.) ©On Juns 11,
1998, tha parties sent a l=tter to Mepous notlfying Bim of chalr concrace
aril difecting him to aet che price for plaimtlffa” Pacavialon shares
pursuant to Article 1593 of che French Clvil Code. [Arkin ALf.. BExh. D.)
Mayoue accepted the parties” new speciflcations and aguresd to set Che
share price sceordiggly. Ab the sess ¢ies, b8 procesded Lo arbitrate the
laraall righta dispute ss originally plannsd.

On Jume 27, 1980, Mayoux rendered a decision as to the valus of the
Paravision aharee; he aleo avarded che leraell rights te §'Oreal. By
this point; howsver, plaintills had come ta suspect that Mayous had prior
eannecr ions with L'Oreal and,
[Compl .
France seekimg to vacate Mayoun's decislons as to the Paravision sha
snd the Iaraell rights. s Rprid 1992, the Peris Couart of

cumcel led the a=acd as to Ehe Israeli rights; in December 1992, t&.@
]

Tribunal da Crande Instance quashed the prics valuation de

cnecefore, chac his decialions eauld por ba

impareial, Pa5.] Plaincifis commenced jedicinl proceadings in

the

grounds of fraud. (Arkin AEL., Exh. 0.) Mayoux's sub appeal s

pEnding im the Paris Court of Appeals.
fm February 3. 1994, plalntiffa commenced lr. ten In Hew York
State Suprems Court, Mew York Couatby, lrgudul ent convermion,

abe

@

cofeplracy to delfraud, and alding and fraud.

Bn May 30, 1994,
dnfendants filnd a

Motice of Remowval to this Court pursuant to 9 W.5.¢, § 205." Lacer,

dafendants filed an Aesrcded Hotice of Resowa rsuant o ¥ 0. 5.0, 9§

103" and 365. [In response, plaintifCs haw remand this ackion

LA SEAES SBurl arguing that removal €as
not relats to am arbiLrsc ion 48 I"@

0.5.2. §§ 201-208.

pecaass the actlion doss

the Convention.' Hes ¥
L § sl )

Tha Lesus Lo be l:I'Ill motion to resand e shether the

sction relates tuEn rhitracion falling umder che Conwventlom,

Defandants mal t the wvaluation proceeding constitwted an

arbltrakion ssaning af tha Convention and that resoval to chis

Court wan proper. Plaintiffe. on the other Rand, atgue that

i wan i "price appraisal.® chat this court has no jurisdiction

I'Ju Convention, and, tharafore, that the cass sust ba remanded.

@fil pemsval scateces should be restrictively interpreted so am Lo

o

remaval furisdicvion. Sew Shamrack OLL & Jam Corp. v. Shests.

10%, 85 L. Ed. 1714, &1 5, Ct., BSE (1941}, The resoving parcy

"9 u.8.€, § 108 providen:
Mhers Chs subject macger of an actiom or procesding pending
in & State cowrt relates to sm arbicration sgresment or
award [alling umder Ehe Conwantlion, Lhe delendant o
delendanty =ay, at any tlme before trlal thearsof, pemsows
wuch sction or procesding to the district court of the
United Sraces far che district and divisicn esbracing tha
place whers the action or procesding Le pending.

' ®B.5.0. ¥ 1) provides:
Bn action or proceeding [allling undsr the Convention shall
be deswsd to arise under the lews and treatlies of the United
States, The district courts of the United States . amall
have original jurisdictlen over much an acclom or
procesding, regardless of LHhe ssdwunt in ContraveEdy.

' Because this issue in dispositive, the rest of plaimtiffs’
argueents hava Aot besn reschsl
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bears the burden of escabllehing federal juriediction. Gee B.O. Bapry
Gerp. w. Hushooon Makers, pe., #iF F.2d 651, 65% {(3d Cic. 1873

doilste am bo remowvability should be resolwed in favor of resandieg Che

cane Lo ntate court. Gee Jomivo v, J. Ly-Fob Enterprises. Inc.. %32 F.24
1840, 10i5-46 [3d Clr. 1%8%).

e e i e

Eny

K. Tha Origimal Arblorscien wee Termisaped

Defendants® primary argument = the one relied spon most Beavily by
their axpert, Frofessor Kavier Limsnt de Bellefonds - rests on a theory
that the arlginal arbltration procesding o to the valus of plaintifls’
ghnres wam pever actually termimated, (MTidsvit of Esvier Limnant de
Bellefonds sworn to oon Auguet 3, 19% (*de Bellelonds RED. ") at 5. ) They
argus Lhat *che [act Chat Hr. Mayocax's original arblirstion mission was
vechnically re-organized on the basis of Article 1397 changed nothimg;
the arblrracion was sclil Ln progresds.* (D&f. Mes. &t 33 de Bellefonds

AfE. ar %.]

i
that had been made to him befors his moninal changs in ticls. = |

at 23.) Professer de Bellefonds argues Chat it is "far

t
clear™ Lhik the parties termimated the ocriginal Il:hl$ﬂ1h BLALES

that an arbitration may only be cerminatsd in our specific
%rﬂl Bellefonds

that *the parties,

manners, none of which sas perioresd by Chess

AIE. ar 5.] Teus, Profe&ssci de Nellelonds con

SLill lnwolwved kn am arbicration cims to With the intention of

reachirg & compromise based on & salut red by arcicie 1592.% |ds
Beliofonds AEf. at 7 lemphasin §

Flaimtitls argue, on Che , that ks original arbitrstion

waw terminaced and that Mapous“warely sepplied the price term lor their

. Im suppart of this srgument. dsfendsnts poimt out til\ l
Aayoun based hie decision on the *numerous proceedings and submis

Cantract parsusnt to Article 1593 of the French Civil Cole. |F1. Hem, at

1%, ) An pramimat lon of ihe docwsengs subsi ll&?l aintiffs demonscraces

the merit of this proposition. There stion that the pailbes

entered inmtc sn sgreemsnlt e erhi the walue of plaisciffa

taravision holdings im 8. (mrkin AfC., Exh. B.)

Subpsguencly, Im Jums 19%0, ;-rl:l.ll resolved cheir '"'F"t' and

entered into & eonkract L*oreal agresd Lo buy &nd plaintifils
sqresd Eo s=l] Eheir on ghares,

and directed him to fix the price of plaintiffs®

On June 11, 19%0, Che parcies
pent & Jetter & "w¢ are terminating the wmisslon of

Decesber 131,

ABACEE pu
R LI Al Hayosae

] t "by wirtue of & letter remitted by the partiess om Juse 13,

Article 1582, (Arkis ACE., Ewh, DO.) s his June 27,

ging the price af plaintiffes” Paravieion shares,

7. - 1 was encrusted with the mission of fixing the price of the

groap's stake in PARAVISIOH . . , which I mcceptad oo Ehe sass
(emphasie addedi.) In lighe ol
docusenie. there L8 no doubt Chat in June 1990 the partles terminacted the

day.®* [Arkin Aff., Exh. F

these
share price arbitration snd repleced it with a share valuation pursusnt
to Article 1592. In contrast, &t che sams Cles, ©héE lecasli :J.qir_.
arbitration continued an previously agresd,

The same conclusion wes resched by & Franch esurt.' In ite duly 1,
1990 opinlon desying plaintiffe” "sussons Lo sumsiry procssdings,.™ the
Faris Tribunal de Orande Inatancs (*TA1°0 stabted that, "in am agreement

el Jume 15. 1999, the L'Oreal Company amd the FEVYDMAN growp decided te

"1t ie mignificant that we have the benefit of knowing how &
Fremch court would view Chess svents. There le little doubb, then,
that the ariginal arbitration as 16 Lhe shire valos wvan terminated and
replaced With an Article 18%2 procesdimg while Ehe arbitration as e
the larssll rlghce coneinued.
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terminate the srbitration mission of December 13, 1989 amd £ replace it

. by the appointment of Mr. Jacgues MAYOUX whoss mission was to
decsrmins, pursuane o areizls 1597 of the Code of Clvil Law, the price
of the sale of said shares.® (Reply Affirmation of Stenley 5. Arkin
sxwcuted on October 5, 1994 (*Arkin Reply ACC.%), Exh. A &t 3 (emphamis
addeid) . | Defendants thamsalves have argued, in a brisl submitied to the
Farin Court of Appeals, dated Jume 37, 19%4, that:

The Arbitrator being released from the eseential amd the
delicate and contenticas part of his missdion (che valustion of

the catalegues of the FATDHAN GROUP), Ehe part las acknowledged
that arbieration was becoming pointless and that, In order ko
determine the value of the PARAVISION shares, it was enowgh to
APPOING an expert in Ehe seaning of Aroicle 1593,

That Mayous, in rendering his price decision, relied wpon arbitral
submisnions and procesdings doss not obscure the fact that the parties
sgreed to, amd did, termipsts Ehe original arbitration. In che sass Juans
12, 19% bDrief, defendsnt L'Oresl steced thac HMayonin wan chosén o ask
the price *for sasinsss and rapldity” s sake,” [Arkis Reply AEf ., Exh, A
It mads wense [or cthe parties to use him becauss;, having
numeroun arbltral proceedings, be was already Famillar vith tq
Elen

wndd Ehe ingeen, Thes, defendants® argumsent that the origimel agbic

cont inwed beyond June 11, L9%0 is vithout merit.® [Feds rindlction
will still ba prospar, hewsver, (0 a 1543 itoelf an
arbiceatiosn fallimg umdsr Lhé Comventian.

.

" Equally without saiit (s def
complaint sakes referemce to the
Jung 1990 cermination, Lhis & fore mast relace o an
arbicearion. fn fEct. the gra of the complaine is {caudulant
converslon of the Paravislon shares = a clalm ralacing to the resule
af the Article 1552 procesding. The mars (act that an arbitration
agrerment had erisced at snes paint e maE & sufficient bapis for
Isdaial jirlsdictica wndar Sscyican 387 and 30% of the Canveni lon

conteation thar since cha
arbktracliomn, pEiep Lo LEE

. An Artlicla 1393 Price Arblecstien im @ Arbltration Falling
tndsr the Conventions.
Whare, a8 In LRis case, thers ia ks am Lo ubsthar ths pll'l.l“

agresd to arbikracts, Eha coart sust | the state law which governed

the contrack (ommatlion.

. B9L F.2d 43, 45-d6 |3d Cle. 1983)
i*¥a apply state law (l\ Alng whether the partiss have sgreed to
arbitrate® lnlr% , 402 U.E. 48, %6 L. Bd. 2d 426,
19817 '

147 8. Ck. I5F Since the contract in dispute hers was [ormsd

in Francs french woitizens. French .law applies in the

dsraTmi whather it conatitutes an agresmsnt 1o arbltrate.” Both
i %ﬂmlm cranplakioms of various Franch court decisions and
Ed, Cogathar with swarm affidavics by sapesrts in Fremch law,

The parties sgree chae plaincitds and defendant L°Oreal entered inta
A agressant o arbltracs che valus of plaintiffe® Paravision shares In
Deceshar 1989. Thay alss sgree that in Juns 1990, ths parties enterad
i..HI:I:I 8 contract whereby L°Oreal sgreed to buy plaintiffs® Paravieion
haldings &t & price to be determined by the ssme parson who had besn

appointad [of the arbitratlion The parties dissgree, howswer. as to

y By comCramt, whers Chare s no sation am to the sxistence of
an arblitration sagresment, but there existe & dispute as to whathsr a
particular issue is covered by thac arbitral sgresssmc, Cederal law
governs. Ses . Bl F. Supp. 1177
(8.0, B.Y. 198A] |Whils scacs law governd LhE determlnitiom of whathar
an architral agresment sxmints, “once sn sgressent is fownd to ewisc,
fudaral substantive low governe the acope and Interprecation of
the agresssnc®] .

* Ar aral argument,; defendants maintained that federal law

eppllen, cliting
F. Supp. 1379 I5.D.W.Y. 19921, appeal d

« 1Y
T OF.3d S0 (04 Clr

ELE ] However, this Court im bownd By the Secomd Cleeult halding im
Em:l..in. %1 F.Fd &X. .
Unite¢
" Pag

1H0d34d NOLLVHLIgdV
TYNOILVYNYHILNI

] States
edof7

T

Ly =

=

*



Wil LAY N T SNOLLYIrTENd AT TVaN

e-4

AL D 01 RO

whatker the final decision constituted an arbitral award or merely a
price fixation conducted ss part of & contract forsatjom.

ki gnaminacion of che record indicates char, under French law, the

difierences becwsen gensral

arbicratlone and Article 1%5%2 price

arbitragiche are more than marely “technical.” In fact, ss both parcies*®

experte have noted, general asrbitrazionms amd Arcicls 1593 price
sfltracions are “twn different |nelbLut tons. ® [d¢ Be)lelonds AIE. at 1
Affidavit nf Ssuveir Valese and Gerand de Geoullre de s Pradelle ssomn
to on July 37, 194 [(*VaiseefPradelle ALL."] at 3.0 It ils tros, &=
defendants mote, Lhat the plain lengusgpe of &rticile 1552 of Lhs French
Civil Code refers to an "arbibration by & third party arsitestes.® It

b mgually veee, howsver, chat an Aegicles 1593 price ﬁl'ﬂ'l'lllll - unliks
an arhitral avard - doss Bob carry the ntatus of & judgment. nor ssst an
appraisal bs conducted in the sams manser a8 an arbitracionm. (Arkin

Kif.. Exh. E: Vaiosn/Pradelle Aff. PF &-7.) Furthermore, Artlele §5%3

CONCISCTE.

iVaisse/Pradelle AEE. P 3.1 Although neicher party polnts te an
-gl'r

ot within the section parcalning e asrbltrati

tuling ehat states aaflsitively whether 1891 procesdings

comBt irurs arbltrat jons within Ehe msaning af Ebe Conwenti intiffs
have demomebrated that., in thic case, the 15% proce mErely &
price appralsal apd not an arbiccacios [alling Comvvent Lo .

Plaintifis" expercs, Professors Bauve and feraud de

Geouf fre de la Pradells, argus that al

|‘ af Article 1597

& procesding does not

relere to & “third parly arbitrati

" Mate, howswsr, that the Pa
determined that the Jans 11, 1
June 13, was *mol am arbitra
Kb,

Ibural de Gramde Tnotance kas
reesent, socepted by Mayoux on
mgreesent * (Arkin Reply AFE.. Exh

[alle within the section of the Fresch Civil Code relasting te sales I lel]llﬂ. They brought am &ction sgalnst Che 15%) prles valustion, on

constitate “peal arbivracion® within che msaning of the Convention."

(Vaimen/Pradelle AME. P 4.0 1Im fack, several impartant distimetjiens

enint betwessm setual arbliratlions and pEi aluations wnder 1592, ||

Arbitrators, (or ImEtance; must bol sdversarial hesripgess and

their awards *mast be supported by @ reasoning. * (Vaisse/Pradelle
Aft. P 7.] Farthermors, sine ln‘ itral svard bas the status of a

hdgmant,
jurisdiction of the el ® (Vaisee/Prodelle AEE. P T.) On the
other hand, & thi ar demigmated under Article 15%3 is requiced

neither to M%—im mor to support the decision with detsiled
rRABCHLNG . @ Pradelle REL. P 7.1 Vitally. because the decimiom

g

"an actlon lod it 0t . . comes within ths

wratus of & judgment, an sctiom against it susc ba

court. (Valisse Pradelle &EL. F 7.0

i in & trial-lewvel
@ Lifs note that, lm fact, they brought am action against Hayeus's
1i I:l'ﬂtll:l arbitral sward in tha Paris Court of Appaala, whare |t wan

hand, in the Parle TEI,

valust ien was guashed. ' [(Vaisse/Fradelle AEE. P B

Lhe ather & trial-leve]l court, where the
Under Fremck law,
plaintiffs argus, ths TOI would nat have had the Jjurlsdietisn o quash
the price decision if the decimlon were truly an arbltral sward.

Mapeowar, the French coart specifically found that the proceeding under

1HOd34 NOLLVHLIGHY
TVYNOILVYNHILNI

* Momenciature, dn this csse, camncl be deteminative, especially
im light af the Poreign nature of the statwts at hand. The courc is
B%8 F.id W35, B)0, (24 Cir. 1%88), beld chat *it is irrelevang
that the concract language in question doss mot employ the ward
‘arbitretion’ .* L falloss chal the mere [Act Chat & foreign statute
eaplops the word "arhitration® does nol eaceesarily result in & trus
arbitration falling under the Convencion.

® Again., we hawe the benefil of knowing how the French courts

would view the fwo separatie procesdifngd; we need Hol QuEds. (|

i
United Btates
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Arcicie 1533 wam not anm arbitcacion. In the July 3. 1990 declision

denying plaintiffs” "suseons to sumsary procesdings.” the TOI scated

chat:

The sgresment ol Jusa 11, 1990, accepted by Jecques HATOIN on
June 12, in which he |8 granted the pover Lo [ix sales pril:\l
purssant to Arclels 1592 of che Opds of Clwil law . . . e not
af arbitration agresssst but only & sandats granged by tha

partins cha pole abject af which wan ta ssCimace and pvaluakte
the thing being sold.

IArkin ®Haply Aff., E=xh. & addad) .|

lemphanin The Franch court
proceedings and the July 1980 haldleg by ths T provide significant
fnalghe into how an Article 1592 prics fixscion |s perceived by French
comrtia. Thers ko Litcle doubt thact, ender French law, the price [ization
performed by Mayois @as nat an arbicracion falling under the Conwventice.

Even Lf federal law lﬁ'lﬂ.lﬂ to this qosat ion, a8 delsndants srgie,
cha sgessmsnt ln lesue would not conatitwte an arbitration Mg reEsw=nt
Thers are two major discinctions betwssn arbltracions amd Arcicle 1583

price appraisale,

First, whils genaral arbiccations ags conducted iQ~
meaias of resclvineg dispatss, Arciels 1392 Fl'h!l arblirael
r;L

condacted ag 4 means of prowiding the price ters (or contractl

Second. and more importantly, & general arbibral asward,

clrcomstances, takes on the status of a judgment; the

[ar an AtElcle 1591 price appraieal. (o ie for che imary reanons
that am Artlcle 1597 sppraisal cannot be re ized am falling undar tha
Comwant ian ¢

Oeterdants aggue Chat o qual ify a8 &n iEration agressant under

the Sonvention, ®all thar e re M sgresmant Lo aubmit a

fquedt ien ar (saus to 4 Lhird r binding resalution.® (Def. Mem.

at 17.] [n swpport of this a nt, defendants poist to McDopnsll

Dosalas Clmancs Corp, v, Pennsylvania Powme aed Liaht Co.. 050 F 24 008,

k1

instrusant for thea

B30 §2d Clr. 19848 {*¥hat ie Lleporcant (s the parties clearly
intended to submit some disputes ta e

definicive asstrlemsmc of
Iquot ing
F. Supp. 435 (5.0 M.¥. L3A3010

defendants migcharactari

leartain) £0 undsr the Agressent"®
. 348
ny the phrase "question or lesus, =
#11 Douglas Finance court' s holding,
which specilically e *dispuites® amd *grievances.**' In Ctaot,
plainciffa and L'Ogsal \by Juna 1990, Bad resched an agresssnt wherehy
L'Oreal would plaintiffs’ Paraviajon shares &t & price to ba
da | i nail The Articls 1592 procesding wam conducted ss part
farmarion and mot tor the purpose of resolving a dispute.
City of Dmaha v. Osahs Wabep Cp,. 218 U5, 186, 54 L. Bd,
.CE. E1S (19101 held that when the parties Bad sgresd Ehat ane

abhspisld mmll and che otker buy a specific thing. and the price should be
%l valuoation by peraons sgresd wpos, Lt cenmol be sald that chers was any

dispure or difference. Such an arrangement preclisdes or prevents
differsnce, amd iz not intendsd to ssttls sny which has arisem, This
s=pma Lo ba tha distinetion betveen an arbitracion amd am appralsssant,
though the Elrat term la often used when the other is more sppropriste. ™
[d. ac 194 In their June L1, 19%0 letter to Mayoux, plalnctiffs and

defendant L'Oreal informed Mayoux that his "decisionm [would] form Ehe

" The othar casss talied wpon by delfendante in sepport of theis
argunsnt alsc refer Eo "disputes.” and ASE Lo mere price [QEaticns.
CAE Indus. Ltd. v, Asrgspace Boldipgs Co., 741 F. Swpp. J88 (8.0, W.T,
1989] ; Campeps Corp. w. May Dep't SEopes Co., 731 F. Bupp. 324 |6 D
.. 198%).

" The City of Omaha bolding Lé rellected ln the words of
Frofessor Corbin: “Where two parties make an agreemsnt of purchase
amd asle, providieg chat the price shall ke detsrmimed by a named
ehird party, =e have an appraisal but mot an arbloratios.® €A Corbin
on Contracta § 1442 ac 430-11 [1963)
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partiss’ will concerning the price of the FRYDMAN Group™s stake.* (Arkip
Afl.. Exh. D (emphasis added) .| That im hardly the langusgs of dispute.
It is precisely becaune plaintiffs and defendant L°Orsal had coms to an
agresment amd mo lomger hed & digpute makimg an arbivracien necessary
thst Ehay rerminated the arbitraction as to ths Parevision shares and
replaced it with the Arcicie 1591 price appraisal.
Finally, anmd most importasilly. even undsr [edersl law, because &
1582 price appralsal could never sttain the status of a judgesnt, it
capnet b conmldearsd am arbitration fallimy under the Canventlics
Partiss are enscouraged to arbitrste thelr disputes in order te aveld
In Brener ¥. Becker Faribag. Ing.. 20 F.
188 .

lengthy trial proceediogs.

Eupp. 442, 448 {E.D.RH.¥Y. for exssple, the court nocted that
*srhicraktion prevides a prospt  and wlfficient wathod of rlul-u-iﬂw
disputes, without the sapens=, delays of complications that are inherent

im livigacion.*

judgssnt . Tas
AT {5.D.H.¥.

The result of an arbitration la & Bimding, enforceakie

+ HE F.Bupp.

of sm arbitracion averd |

19%4] (*The confirmacion
penerally & swmmary procesding that converts s fimal arbitration

imto @ judowent of the Courc.®) Sisilarly, in France, arbitra

general ly abtiin "eEsquatit, * making them enforceable as o

courk. (VaisseS/Pradells AIE. P 18.0 The snforceabilit

O

At . of a judgmamt and

Avards an judgmenis af the court provides &

parties to arbitrate their disputes. A pri

Arthels 1592, however, REVEr cbrainhs Che

therefore lacks an imsportant amd necesss al fumetisn, 1T i not

clear why Lhe parties Eerminated the I arbiteatien, but the fact
that the parties choss to (is ¢

than by &n erblrracion s &0 i

wuant te Article 1552 rather

[ B

A plaincifis note, & price appraisal purssant to Article 1592
merely supplies the price term for & comtract of sale: one party's
rafusal to comply with that term would 4 | ® mothing more than a
wreach of contract. Such Breach would not

vaisse/Pradelle nQ.UJ
commtitute & failure to comply Hiﬂl@ judgeant .

afiEf Maymis ser che share priceq L’

For example, If,

had slimply refused te pay chat

2
e

amount . plaint iffs could Aot e this Ceurt Lo ssek snforcement .

This Court wosild lack § ion becauss, mince the price decislen iw
simply a comtract tv«lii\h ot an arbleral “sward® capable of being

entorced mﬂl@@i -

ﬁhl: action doss not relate to an arbitration fallimg under
tion, and Becauss o oihar basles [or [edera) subject matber
ction has been alleged. this Coure lecks subject maktber

L ion

Euprese Court of the State of Mew York, County of Hew York, e granted.

("]
I Q"ﬂi:: ian, Accordingly. plaintiffs’ motion Lo remsnd chis case te cha

The Clerk of the Court shall mark chis satter closed.

Dated: Wew York, Mew York
June JE, 1995

Loretits A. Presks, U.E.B.J.

11

1H40d34 NOILVHLIGEV
TVNOILLVNH3LNI

United| States
Page 7 of 7





