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lmlTED STATES OISTR1CT COURT 
SOUTHERN OISTRICT OF NEW YORK 

_·_ ------ ---- ------ ----- --------- -----------x 
2 r I JEAN FR'lllfotA!l , DAVID FRYOMAll, 
~ and ANAHOLO B . V . , 94 Civ . 3112 (LAP) 
> 
-< z 
~ I Plaintiffs, 

HEMORANDUM AND ORO!R 

-against-

COSMA1R. INC ., L' OREAL, S .A. , PARAVISJON 
INTERNATIONAL . S. I\ . , PARBEL OF FLORIDA, INC . • 
ESTATE or JACQUES CORREZE, by it6 Personal 
Representatives GUY DANET and FREDERIC BONNART, 
LINDS~Y OWEN· JONES , PIERRE CASTRES·SAINT·MARTIN 
and GBRARD SANCHEZ, 

Defendants . 
··--- -----·-- --- -···--- --- -- · ··- -··-----··· -- x 

LORITTA A. PRISXA, U.S.D.J, 

On February 2, 1994. p l aintiffs filed this action in the Supreme 

Court of New York, New York County , alleging fraudulent conversion, 

conspiracy to defraud and aiding and abetting fraud . Ddt!Odants removed 

the action to this Court pursuant to Sections 20) and 205 of the 

Convention on the Re cognition and Enforcement of Foreign Arbitral Awards 

' '' the Convention"} . See 9 U.S . C. §S 201-208. Plaintiffs now move to 

remand, arguing that this action does not relate to an arbitration 

falling under the Convention . Upon reviewing the parties ' 8u~ission6. 

] Cind plaintiffs ' arguments persuasive and order this action remanded 

<I to the Supreme coun of the State of Ne ... York , county of New York . 
o 
r 

BACkOROOND 

Plaintiffs Jean Frydll\an and David Frydman are French cithens ' 

involved in the communications i ndu9t["y. (Compl . PP 5-6 . 1 Plaintiff 

Anahold B.V . '-Anahold·) is 011 Dutch corporation solely ovned by Jl!!an 

rrydman . (Compl . P 1 . ) In 1981, plaintiffs entered into a busineu 

venture ... i th defendant L' Oreal, S . 1\ . PL' Oreal- I a French corporation 

ha'!ing its pr-incipal place of business in Paris, France . to fonft 

Paravi6lon International, S . A. I"Paravision", "for the purpose of 

building an international network for the acquisition. production and 

distribution of audio-visual products . · ICompl . P )0 . 1 Plaintiffs 

collectively received 2S\ of Paraviaion's shares, and L'Oreal received 

the remaining 7S \ . (Compl . P 31.) 

PI,aintith allege that by late 1989 circumstances had arisen that 

forced them to terlllinate thet r relationship wi th L' Oreal . (Comp) . P 42.1 

Accordingly, on DeceMber 22. 1989 . the parties executed an agreement to 

submit to arbitration the value of plaintiffs' Paraviston shares . 

(Campl . P 42; Affirmation of Stanley S . Arkin executed on July 21, 1994 

(-Arkin Aff . ·), Exh. e . 1 On the same date, the parties also agreed to 

submit for arbitr-ation a dispute over ... hether certain (ilm rights had 

been transfer-red from Pauv16ion to plaintiffs (the ~ Israeli rights " 

dispute) . (Comp!. P 42.1 The arbitration proceeded under Hr. Jacques 

Mayoux (-Mayoux·) after the original arbitrator recused himself, citing 

a potential conflict of interest . ICompl . P 43 . ) 

Tn June 1990 . the parties changed Hayoux's role by entering into a 

contract whereby plaintiffs agreed to eell, and L'Oreal agreed to buy. 

plaintiffs' 25\ holding in Paravision at a price to be set by Mayoux 

~I I Jean rrydman is also an I sraeli citizen . 
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• • 
pursuant to Article 1592 o f the French Civil Code rather than pursuant 

to the origina l a rbitrat ion agree~ent . (Arkin Af f . , Exh . C.I Under the 

contract , plaintiffs purchased the rights to certai n filMS at an agreed 

pric e. to be paid by deducting t hat atnOunt frOln the . price of the 

Paravision shares to be fixed by Hayoux . IP1. He • . at 7 . 1 On June 11 , 

1990, the parc.ies sent a letter to Hayoux natUying him of t heir con t ract 

and directing him to set the price for p l aintiffs' Paravision s hares 

pursuant to Article 1592 of the French Civil Code . {Arkin Aft . • Exh. 0 . 1 

Mayoux accepted the parties' new specifications and agreed to Bet the 

s hare price accordingly. At the same titne. he proceeded to arbitrate the 

Israeli rights dispute as or iginally p l anned. 

On June 2 1 , 1990 , Mayoux rendered 4 decision 48 to the value o f the 

Paravision shares; he also awarded the Israeli rights to L' Oreal . By 

t h i s point, however, plaintiffs had cOIne to suspect that Mayoux had prior 

connecti ons ..,ith L'Oreal and, therefore , that his decisions could not be 

impartial. (CampI . P 45 . 1 Plaintiffs connenced judicial proceedings in 

France seeki ng to vacate Mayoux's decisions as to the Paravision shares 

and the Israe li rights . In April 1992, the Paris Court of Appeals 

cancelled the award as to the Israeli rights; in DeceMber 1992, the Paris 

Tribunal de Grande Instance quashed the pri ce va l uation decisi on on the 

g r ounds of fraud . (Arki n AfC . . Exh. G. ) Mayoux 's subsequent appeal is 

pending in the Paris Court o f Appeals . 

On February 2 , 1994, plaintiffs commenced th is action in New York 

State Supreme Court, New York County, al l eging fraudulent conversion, 

consp iracy to defraud, and aiding and abetting fraud . On May 20, 1994 , 

de fendants filed ~ 

) 

• 
Hotice of Removal to this Court pursuant to 9 U. S.C . 5 205. 1 Later, 

defendants filed an Amended Notice of Removal pursuant to 9 U. S .C. IS 

20)' and lOS . In response, pl aintiffs have moved to remand this action 

to state court arguing that re~val was improper because the action does 

not r e late to an arbitration dB required by the Convention.' See 9 

U.S .C . 51 201-208 . 

DISCUSSION 

The issue to be determined on th is motion to remand is whether the 

action relates to an arbitration falling under the Convention . 

Detendants ~aintain that the valuation proceeding constituted an 

arbitration within the meaning of t he Convention and t hat removal to this 

Court therefore was proper . Plaintiffs. on t he other hand, argue that 

it was mere l y a ·price appraisal.- that this court has no jurisdiction 

based on the convention, and . therefore, that the case must be re~anded . 

Federal r~oval statutes should be restrictively interpreted so as to 

limit removal jurisd i ction. See Shamrock oi l , Gas Corp. v. Sheet s, JIJ 

U. S. 100, 1 09, 85 L . Ed . 1214 , 61 s. Ct. 868 ( 1941) . The removing party 

I 9 U. S. C. S lOS provides : 
Where the subject matter of an action or proceeding pending 
in a State court re l ates to an arb itration agreement or 
award (aIling under the Convention, the defendant or 
defendants ~ay. at any time before trial t hereof , remove 
such act ion or pr oceeding to the distric t court of the 
United States for t he district and division embracing the 
pla ce where the action or proceeding is pending. 

9 U.S.C . S 20) provides: 
An action or proceeding falling under the Convention shall 
be deemed to ar ise under t he laws and treaties of the United 
States . The district courts of t he United Sta t es . . . shall 
have orig ina l jurisdi ction over such an action or 
proceeding, reqa rdl ess o f t he amount in controve rsy _ 

I Because this issue is dispositive, t he rest of pla intiffs ' 
arguments have not been reached . 
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bears the burden of establishing federal jurisdiction . See g ,G Barry 

corp . v . Mushroom Makers, Inc .. 612 F . 2d 651 , 65!> (2d eir. 1919) . Any 

doubts as to removability should be resolved in favor nf remanding the 

case to state court . See Somlyo v J Lu-Rob ["ruprises , Inc. , 932 F . 2d 

lon , 10<45-46 12dCir . 1991). 

A. The Original Arbitration v .. Terahatec1 

Defendants' priMary argument - the one relied upon nrtOst heavily by 

lhe ir expert. Professor Xavier Lin.ot de Bellefonds - rests on ill. theory 

that the original arbitration proceeding illS to the value of plaintiffs' 

shares was never actually tennineted . (Affidavit of Xavier Linant de 

BellefondssW'ornloonAugust) , )994 '-de Belle{onds Aff , ·) atS . } They 

argue that -the tact that Hr . Hayoux ' s original arbitration mission was 

technically re -organized on the basis of Article 1S92 changed nothing; 

the arbitration was still in progress . - (Det . Hem . at 22; de Bellefonds 

Art . at s.1 In support of this argu .. ent , dehmdants point out that 

Ha youx based his decision on the -numerous proceedings and submissions , 
tha t had been ~ade t o him before his noninal change in title . - (Def . Hem . 

at 22 . ) Professor de Bellefonds argues that it is -far from being so 

clear" that the parties terminated the original arbitration and states 

that an arbitration Ny only bE.- ten'linated in one of four specific 

manners , none of which was perfonned by these parties . {de Bellefonds 

Aft . at S.l Thus, Professor de Bellefonds concludes that "the parties, 

still involved in an arbitration catoe together with the intention of 

reaching a compromise based on a solution inspired by article 1592 . " Ide 

8ellefonds Afr. at 7 (e~phas i & in originall . ) 

Plaintiffs argue , on the other hand , that the original arbitntion 

was terminated and that Hayoux ~rely supplied the price term for their 

, 

.--
contract pursuant to Arti cle 1592 of the French civi I Code . (Pl . Mem . at 

IS . I IUl exa'll'tination of lhe documents submitted by plaintiffs demonstrates 

the merit of this proposition . There i8 no question that the parties 

entered into an agreement to arbitrate the value of plaintiffs' 

Paravll1ion holdings in December 1989 . (Arkin Aft., Exh. d . I 

Subsequently, in June 1990 , the parties resolved their dispute and 

entered into a contract vhereby L'Oreal agreed to buy and plaintiffs 

agreed to eell the i r Paravision shares . On June ]1 , 1990 , the parties 

sent a letter to Mayoux stating , ·ve are terminating the miss i on of 

December 22, 1989 ," and directed hi m to fix the price of plaintiffs ' 

shares pursuant to Article 1592. (Arkin Aff . , Exh . D.I In his June 21, 

19QO letter fixing the price of plaintiffs' Paravision shares, Hayoux 

states that -by virtue of a letter re~itted by the parties on June 12, 

1990 . . . J was entrusted with the .i •• ion of fixing the price of the 

FRYDMAH group's stake in PARAVISJON ... which I accepted on the same 

day . - (Arkin Aft . , Exh . F (ertphasls added).) In light of these 

documents, there is no doubt that in June 1990 the parties terminated the 

share price arbitration and replaced it wi th a share valuation pursuant 

to Article 1592 . In contrast, at the same time , the 16raeli rights 

arbitration continued as previously agreed . 

The same conclusion was reached by a French court . ~ In its July 2, 

1990 opinion denying plaintiffs' ·su~ns to eu~ary proceedings," the 

Paris Tribunal de Grande Instance (-TGY - ) stated t hat, -in an agreement 

of June 11, 199D, t he L'Orea l company and the FRYDHAN group decided to 

~ It is significant that we have the benefit of knowing how a 
French court would view these events . There is little doubt, then , 
that the original arbitration as to the share value was terminated and 
replaced wi th an Art icle 1592 proceeding while the arbitration as to 
the Israeli rights continued . 
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• • 
tendnace the arbitrat ion miss ion o f DeC8nmer 12, 1989 and to l"e place it 

. by the appoint~ent of Hr . Jacques MAYOUX whose ~is8ion was to 

determine. pursuant to arti cle 1592 of the Code of Civi l Law , the price 

o f the sale o f said shares . - (Reply Affirmation of Stanley S . Arkin 

executed on October 5, 1994 '-Arkin Reply Aft . - ). Exh . A at 2 (emphasis 

added ) . ' Defendants thelllSe l vea have argued, in a brief submitted to the 

Paris Court ot Appeals, dated June 22. 1994 , that: 

The Arbitrator OO1 n9 released from t he essential and the 
deli cate and conten t ious part of hh mhsion Ithe va luation of 
the c atal09ues o f the FRYOHAN GROUP) , the parti es acknowledged 
that arbitration was becoming pointless and that, in order to 
determine the val ue of t he PARAVISION shares, it \lias enough to 
appoint an exper t in the meaning o f Article 1592 . 

That Mayoux, in r endering his pri ce decision, relied upon arbitul 

submissions and proceedings does nat obscure the fact that the parties 

agreed to, and d i d . ternlinate t he original arbitration . In the aalnt! June 

22, 1994 brief , defend~nt L'Oreal stated that Mayoux was chosen to set 

t he price "fo r easiness and rapidity' s aake ." (Ark in Reply AU ., Rx h . B. J 

It made s e nse [or the part ies to use him because, having conducted 

numerous arbitra l pr oceedings . he was already fam il iar with th. parties 

and the issues . Thus . defendants' argufllent t hat the origina l arbi tra ti on 

continued beyond June II, 1990 is vithout me r it . ' Federal jurisdiction 

will still be proper . ho'tl'ever , If a 1592 proceeding is itself an 

arb i trati on taIling under the Convention . 

, Equally without me r i t is defendants' contention that since the 
complaint makes re ference to t he origina l arbitrati on, prior to its 
June 1990 termina t i on. th i s action therefore _us t relate to an 
arbitration . In tact, the guvamen of the cOlftplai nt is fraudulent 
conversion of t he Paravis ion shares - a c l a im relating to the result 
of the Article 1592 proceed i ng . The mere fact that an arbitration 
agreement had existed at some point is not a su ff icient basis for 
fp.df!raJ juri s di c ti on unde r Sec Lions 20] and 20S of the Con,:,enLi oli . 

7 

• 
8. An Artich 1592 Price Arbitration i. not aD Arbitration raIling 

under the CODvention. 

Where, as in this case, there is a dhpute as to whether the parties 

agreed to arbitrate. the court must look. to the IItatt! law which governed 

the contract fomation . See progrUllive Ca::malty Co y . C A 

ReaseguIadora Maclo"al pe Venezuela, 991 F. 2d 42, 45 -4 6 12d CiI . 19931 

I-We apply state law i n determining whether the parties have ag r eed to 

arbi trate- (relying on Perry v Thomas, 482 U. S. 483 , 96 L. Ed . 2d 426, 

101 S. Ct . 2520 (19811» . ' Si nce the contract in dispute here was fonned 

in France between French citizens, french . law applies i n t he 

determination of whether it constitutes an agreement to arbitrate . ' Bot h 

parties have 8ubrai tted translations of various French court decisions and 

documents. together with svorn affidavits by experts in Frenc h law . 

The part in agree that plaintUfs and defendant L'Oreal entered into 

an agreement to arbitrate the value ot plaintiffs' Paravision shares in 

December 1989 . They a190 agree that in J une 1990 , the parties entered 

int o II contract whereby L'Orea l agreed to buy plaintiffs ' Paravisi on 

holdings at a price to be deter~ined by the same person vho had been 

appointed f or the .;arbi tration . The parties disagree, however, as to 

I By contrast , where there i. no queation a8 to t he existence o f 
an arbitration ag reement, but there exi sts a dispute as to 'tI'hether a 
particular issue Is covered by that arbitral agreement . federal law 
governs. See Cook ChQCglate Co. v Salomon. Inc .• 684 F. Supp . 1117 
(S . D. N.Y . 1998) (While state law governs the determination of whether 
an arbitra l agreement exi sts , ·once an agreement is found to exist. 
federal substan t ive law ... governs the scope and in te rpretation o f 
the agreement-) . 

f A.t ora}. argument . defendants ma in tai ned that federa l law 
a ppl ies , citing [ilanto s. p A. v Chile'tl'ich In te rnat igna l Co rp • 7 8~ 
f . Supp . 1219 (S . D. N. Y. 19~2 '. ~ dismissed, 984 F. 2d 58 (2d C1r . 
199]1 . However . th i s Cour t is bound by the Second Circuit holding in 
progressive, 991 F.ld 42 . 
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vhe t her the final dec i sion constituted an arbitra l award or ~erely a 

price fixation conducted as part of a contract formation . 

An examination of the record ind i cates that, under French law, the 

differences between general arbitrations and Article 1592 price 

arbitrations are more than merely " technical . · In tact . as both parlies ' 

experts have noted. general arbitrations and Article lS92 price 

arbi trations are -two different insti t ut i ons . - Ide Bellefonds Uf o at 2; 

Affidavit o f Sauveur Vaisse and Ger.ud de GeourCre de la Pradelle sworn 

t o o n July 22, 1994 (·Vai56e/Pradelle ACt .· ) at 3 . ) It Js true. as 

defendants note, that the plain language of Article 1592 of the french 

Civil Code refers t o an -arbitrat ion by a third party arbitrator . - I t 

is equally true , however , that an Article 1592 price appraisal - unlike 

an arbi tral award - does not carry the status of a judgTllent , nor faust an 

appraisal be conducted in the 8a~e manner as an arbitration. (Ark i n 

Aft .• Exh . E; Vaisse/Prade ll e Aff . PP 6-1 . 1 Furt hermor e , Article 1592 

falls within the section of the French civil Code relating t o sales 

contraccs . noc wichin the aection pertaining to arbitrations . 

(Vaiue / Pradelle AU . P ) .) Although neither party points to any French 

ruling that states definit i vely whethe r 15'2 proceedings generally 

constitute arbitrations wi thin the lIeaning of the convention . ' plaintiffs 

have demonstrated that , in this case. the 1592 proceeding was merely a 

pri ce appraisal and not an arbitration falling under the Convention . 

Pi a tnt iff s · experts, Prof essors Sauveur Vaisse and Genud de 

Geouffre de la Pradelle, argue that although the language of Arti c le 1592 

refers t o a -third party arbitrat i on . · luch a proceeding does not 

, Note . however . that the Paris Tribunal de Grande tnstance has 
determined that the June 11, 1990 agreement. accepted by Hayouk on 
June 12. waG "not an arbitration agreement . · lArkin Reply Aff . , Exh . 
'1 . 

, 

• constitute "real arbitration" within the Meaning of the Conventi on . 1f 

(Value/pradelle Aff . P 4 . 1 In fact , several importan t distinctions 

exist between actual arbitrations and price valuations under 1592. 

Arbitrators , f or instance , must hold "full adversarial hearings~ and 

their awards -Illust be supported by detailed reasoning . " {Valaae/Pradelle 

Aft . P ' . 1 Furthermore. since an arbitral .ward has the status of 8 

judgment. "an action lodged against it comes within the 

jurisdiction of the Court of Appeal . " IVa1sse/Pradelle Aft . P 1.1 On the 

other hand, a third party des ignated under Article 1592 is required 

neither to hold hearings nor to support the decision with detailed 

reasoning . (Vaisee/pradelle Aft . P 7 . 1 Vitally. because the decision 

does not have the status oC a jUdgment, an action against it Must be 

instituted in a trial-level court . (Vaisse/Pradelle Aff . P '.) 

Pl aintiffs note that. in fact, they brought an action agai nst Hayoux's 

I sraeli rights arbitral award in the Paris Court of Appeals, where it vas 

cancelled . They brought an action against the 1592 price valuation. on 

the other hand . in the Paris TGt , a trial-level court, where the 

valu.tion vas quashed . II IVaisse/Pradelle Aff. P 8 . ) Under French law . 

plaintiffs argue, the TGt would not have had the jurisdiction to quash 

the price decision if the decision were truly an arbitral award . 

Moreover , the French court specifically found that the proceeding under 

" Nomenc l ature . in this case . cannot be determinative, especial l y 
in light of the foreign nature of the statute at hand. The court in 
McPonnell Dougla. f i nance corp v . Pennsylv.ni, Pover and Light Co • 
858 F. 2d 825, 810 , (2d Cir . 1988) , held that - it is irrelevant .. . 
that the contract language in question does not employ the word 
·arbitra tion' .- It follows that t be Mere fact that a foreign statute 
empl oys t he word -arbitration- does not necessarily result in a true 
arb i tration falling under the Convention . 

II Again . ve have the benefil oC knowing how the French courts 
would viev the two separate proceedings ; we need not gues •. 
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Article 1592 \taa not an arbit r ation. In the J uly 2, 1990 decision 

denying plainti ffs' - ·summons to sullllftary proceedings,· the TOt atated 

that: 

The agreement o[ June 11, 1990 , accepted by Jacque. MAYOUX on 
June 12. in which he is granted the power to fix sales price 
pursuant to Article 1592 of the Code of Civil Law ... i8 not 
an arbitration agreement but only a Mandate granted by the 
partie9 the sale object of which was to estimate and evaluate 
the t hing being sold. 

{Arkin Reply Aft .. Exh . A. (emphasis added) . J The French court 

proceedings and the July 1990 holding by the Tel provide significant 

insight into how an Article 1592 price fixation i 9 perceived by French 

courts . 7he re is little doubt t ha c. under French law, the price fixation 

performed by Mayoux ",as not an arbitration fal l ing under the Convention . 

Even if federal law applied to this question. as defendants argue, 

the agreement 1n i ssue would not constitute an arbitration agree~ent . 

There are t wo ~ajor distinctions between ' arbitrations and Article 1592 

price appraisals. First . while general arbitrations are conducted as a 

means of resolving disputes, Article 1592 price arbitrations are 

conducted as a means o f providin<J the price term for contracting parties . 

Second, and more importantly, a gene ral arbitral award. under normal 

circumstances, takes on the status o f a judgmentj the game is never true 

for an Article 1592 price appraisal. It is tor t hese two prhlary rea80ns 

that an Ar t i cle 1592 appraisal cannot be recognized as falling under the 

Convention . 

Defendants argue that to qualify as an arbitration agreelnent under 

the Conventi on , "a ll that is required is an agreement to submit a 

question or issue to a third party for binding resolution . - (Def. Mem . 

at 11 . ) In support o[ th is a rgument , defendants point to Mcponnel l 

Douglas finanq ! CorD . v . Pennsylvania Powe r a nd Li.ght Co .• 8S8 F. 2d 82S. 

II 

• 
8]0 12d Clr . 19881 ,-What is important is that the parties c learly 

intended to submit some dispute. to their 'chosen instrument for t he 

definitive settlement of (certain) grievances under the ~gree .. ent'· 

(quoting Internation.l l.gnashgr¢fD'!;n ' s A"'o v Hellenic Lines Ltd ., 549 

F. Supp . US (S . D. N.Y . 1982)11 . By using the phrase -question or i8sue,· 

defendants ",ischaracteri ze the McDonnell Douglas Fi nance court ' 8 hOLding, 

which specifically refers to ~disputes- and -grievances . _II In fact, 

plaintiffs and L'Oreal, by June 1990, had reached an agreement whereby 

L'Oreal would purchase plaintiffs' Paravision shares at a price to be 

determined by Mayoux . The Arti c l e l592 proceeding was conducted as part 

of a contract formation and not for the purpose of resolving a dispute . 

The court in City of Omaha v . Omaha Water Co. , 218 U. S . 180 . 54 L. ed . 

991, ]0 S. Ct. US (19101 held that wheo the parties had agreed that one 

should sell and the other buy a specific thing , and the price should be 

a valuation by persons agreed upon , it cannot be said that there was any 

dispute or difference. Such an arrangement precludes or prevents 

difference, and is not intended to settle any which has arisen . This 

seems to be the distinction between an arbitration and an appraisement, 

though the first term is often used when the other is more appropriate. IJ 

Id . at 194 . In their June II, 1990 letter to Mayoux, plaintiffs and 

defendant L'Oreal i nfOIl1led Mayoux that his -decision (wouldl form the 

II The other cases relied upon by defendants in support of their 
argument also refer to -d isputes , - and not to mere price fixations . 
CAE Indus . Ltd. v. Aerospace Holding. Co. , 141 P. Supp. )8 8 IS. D. N. Y. 
1989) ; campeau Corp v May Dep't Storc, Co., 72] F . Supp . 224 IS .D . 
N.Y. 1989 1 . 

II The City o f Oma ha holding is reflected in the words of 
Professor Cor bin: ·Where two parties make an agreement of purchase 
and sale, prov iding that the price shal l be determined by a named 
third party, we have an apprai sa l but not an arbitration .- 6A Corbin 
on Contcacts § 1442 at 4]0·] 1 (196 2) . 
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• • parties' will concerning the price o f the FRYDH"" Group's slake . - CArkin 

Afl " Exh . 0 (emphasis added).1 That is hardly the language of dispute . 

It is precisely because plaintiffs and defendant L'Oreal had come to an 

agreeMent and no longer had a dispute making an arbitration necessary 

that they terminated the arbitration a6 to the Paravi s ion shares and 

replaced it with the Arti c le 1592 price appraisal . 

Finally . and mo9t importantly . even unde r federal l aw , because a 

1592 pr ice appraisal could never attain the status oC a judgment, it 

cannot be considered an arbitration falling under the Convention . 

Parties are encouraged t o arbitrate thdr dispute. in order to avoid 

lengthy trial proceedings . In Bnner V. Becker ParibaR, Inc. 628 F. 

Supp . 44 2 . 448 (S .D. N. Y, 19851, for example. the court noted tha.t 

-arbitration provides a prompt and efficient method ot resolving 

disputes . "ithout the expense. delays or cOOIpli cations that are inherent 

in litigati on . - The result at an arbitration is a binding . entorceable 

judgment. See Whirlpool Corp , y . Philips Electronics . H V • 848 F . Supp . 

4'4 (S . D.N. Y. 199411-The con UnMtion of an arbitration .ward 11 

generally a summary proceeding that converts a fln al arbitration award 

in to a judgment of the court . ·) Similar ly . in rrance . arbitral awards 

generally obtain -exequatur,· making them enforceable a s j udgttents of the 

court . (Vaisse/Pradell e AU . P 10 . 1 The enforceabi 1 i ty of arbitral 

awa rds as j udgtlents of the court prov ides a powerful incenti ve fo r 

parties to arbitrate their disputes . A price fixation pursuant .to 

Arti cl e 1S92. hOOoleve r , never obtains the stat us of a jUdg1nent and 

therdore lacks a n impott8n t and neceaaary arbitral function . It is not 

c l ear why the parties terminated the original arbitration. but the fact 

that the parties chose t o fix the price pursuant to Article 1592 rather 

than by an arbitra tion is d ispositi ve . 

13 

• AS plaint iff S note . a price appraisal pursuant to Article 1592 

mere ly suppl ies the price te rm (or a contract o f sale ; one party 's 

refusal to comply with that term would constitute nothing more than a 

breach of contract. (Vaiue/pndelle Aft . P 10.) Such breach would not 

constitute a failure t o comply with a court judgment . For e xa mple , if, 

af ter Mayoux set the share pr i ce. L' Oreal had simply relused to pay that 

amoun t , plaintiffs could not: have conle to thili Court to seek entorcement . 

This Court would lack jurisdiction because. aince the price decision is 

simply a contract term , it i& not an arbitral -award- capable of being 

enforc ed under the Convention , 

CONCLUSION 

Because this action does not relate to an arbitration falling under 

the c onvention . and because no other basis for federal subject ftatter 

ju ri sdiction has been alleged . this Court lacks subject Ratter 

jurisdict ion , Accordingly, plaintiffs' motion to remand th1e cllse to the 

Supre~e Court of the State of New York. county of New York . is granted . 

The Clerk of the Court shall mark this ~tter closed. 

SO ORDERED: 

Dated : New York. New York 

June ]0 , 199 5 

Loretta A. Preaka , U.S , D. J . 
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