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IN nrI lIHITID ltATU Drmlet COURT 
fOl t1II NOITllIIII DJS'l'Rl~ 0' lLLIHOIS 

IASTIIN DIVISIQM 

IN TN. KAniR 0' THI Al81T1lATlat 
81TW11N 'ITZIOY IXIINRDlIIO, L'm . • Petitiooef . 

••• 

v. 

Judge Ann Claire Nil li ... 

Yo . ,. C lOlt 

FLNCB INGIHEERINO. INC • • Reaponde.ot . 

!l!'J!.UmSll O,]Ifla. 1MD Oapp 

Fltnoy Engin .. dng lot_ited (-Pitnoy·' ha. petltiooed tOI" &Il order 

con(i~ing an aWArd entlred by a New ze.IAnd arbitrator Igltnat Pl ... 

Engineering. [ne . I-Ph .. -) UOBerly lUte InvirODMntll Engineering, Inc . ) . 

Tbh Court bu juriadic:tion to confim foreign ubltrd ilwucla under , 

U.S. C. I lOl. Fb .. OPPOIU coofitwlltioo on the groWlda Uu.t recognition of 

the ..... ud wou l d be contruy to public poUey ,Dd thAt it ns unilbl. to 

properly pr ••• nt ita ee •• to the arbitrator . 'or the rUlon. atated below. 

t he petition i8 granted . The foreign arbitral avard i. oonflr.ed . 

pa.!JIotII) 

Petitioner '1t2COY i •• Hew zealand corporation with itl principal place 

ot bulln ••• In Ke~ Plywouth, Hew Ze.land. le.pendent •• aie 1 •• 0 1111001. 

corpor.tion bA.ed out of Glan 111yn. 1111001. . On July 24 . 1"0. 'itzroy 

contracted with Auckbnd Intemllt1oo.d Airport '-AIA-) to be the g."ud 

contractor for the con.truction 'nd in.t.ll.tioo of • refule inciner.tor 

• yate. at Auckland Intarnational Ai rport in Auck1.nd, New Ze.1and . IHatthewl 

1/12/ ' 4 Aff . P. 21 . Tha incinerlltor .y.t .. VII. to be , .nd currently i. , 

operated by Waite Re.ou rce. , . ! part of • j oint venture bet~eeD WII . te 

Ma nage .. nt . H. v Zeal .nd. and AlA . (John Ba. ie A(f . P. 111 . Fit zroy" 

contr.ct . hovever. VI. with AtA only . 

FITZROY 

•• 
CD January II, 1"1 •• 1 ... autarad Into •• ubcontr.ct with 'ltlroy to 

pravld. and tn.t.l1 tbe inclDar.tor . ("-tth.~ l/il/te Aft. P. 51 John ".ie 

A(t . P. 101 . Aa part of tbe .ubcoatr.ct, 'Itlroyand .1 ... agreed to refer 

any dl.put ••• ri.ing In COftDIction with tbai r agT .... nt to arbitr.tion . 

ISUbcontr.ct P. H . l) . Tba agr._nt vu to be ·govun.d and int'rpnt.d 

under the 1.w. of New Zealand·. fSWbccntr.ct.t 1). 

ht"' .. n Karch UU and Hnch Inl. dbputet aro .. behelD the pertle. 

conc.rniDg r1 ... •• perfor.ance .nd .lllged br..chl. of tb •• ubcontr'ct. 

'Matthews 4/1/" AU . P. 51 . Tba di'p.itu c:entlr~ afOW)d ·how tts. 

incinerator VII being con.tructed, whether .ac11f1c.tiOlUl which were required 

clueing the courte of COnItruCtioo "",re appropriAte, wbether cert.in delay. 

which were occurring ware the re.pon.lbility of onl entity or another , and 

whather the a.annar in which tute wen per[or.d on tbe inciaentor wer. 

l.iclappropriat • • - IP1a.e al.pon •• at 2) . 

1M putiu' .tte~t. to .ettle their d.ispute. hUed, and 011 April IS , 

1"1 , fltzroy .Irved vritten notlc. on r1,.. requa.tlog the appoioc.eot of la 

arbitrAtor . A.fter oon_ultiog with a Plorida attornlY. Patri ck O·H.r., r l ... 

engaged tbe Nev &e:al&Dd fim of Jell Oully BuddIe Weir, Auclcbnd I-Bell 

CUlly-, to repr.tent it at the arbitr.tion proceldiag_ .nd any prec.ding 

.ettle.ent negotiation. with ritaroy . al11 Gully had prlviou.ly ••• ured 

O' Klrl aDd rl ... tbat it b.d no clientl Whol. tntere.t. conflicted vith 

P1 ... • • . 10' Rar. Aft . P. 151 . 

.. ahA aulc, Pla.·. pr .. ident and .ole Ihl.reholder, and O' flan. 

luba.quently tr.v.ll.d to New , •• land to bring '1 . .. •• new coun.el, B.ll 

GullY'1 Relph Simp.on , up to . peed on the ca.e . Aa part o[ thia proce.a. 

Sinp.on .llegedly learned th.t N'ete ae.ourcea, I joint venture i nvolving 

Na.te MaDlgement , "'I' the lnt.ndld operator of the AlA incinerator t y.te • . 

(O' Hara Aff . P. 211 . Simp.an "' •• 111.0 allegedly .dyl . ed that both Ba.ie and 

O' Hara belilyed that AtA· •• nd po •• ibly wI.te ie . ource · • • 1.u.e of t he 

incin. rator w •• re.pon. ible for .. ny of the fl.",. In the ayate_. and that 

Simp.on Ihould con.ider a ·wrongful u.e· defen'l in the settleMent 
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n~oti~lion. and arbitration to follow . 

According to O'Harl, SiMp'on reli.ttd their advice: 

When John BIlle and I pre.led thi. i •• ue, Ralph Si~.on encouraged 
and or ted John Bule and N to believe that the .ubject of wrong 
ule w.. . avenue tblt could not be pur.ued .nd that going Igllnlt 
l~lA) or Wa.te ~nag • .enl, Hew te,l,nei or Wa.t. RI.ourcel ••• not 
proper and thllt tbb action could only be punueci Igain.t Pitnoy . 
10' HAn Aft . P. 21) . 

In accordance with their agree.ent, the parLie' proceeded to 

arbitration . tMatth.w. 4/1/'. Att . P. " . David I. Holland. WI. appointed a. 

the .ole arbitrator. (~ttbew. 4/1/'. Att. P. 11 . According to O'Nara, 

Holla~ wa. an englneer who had worked on an earli.r incinerator project at 

Auckland Inte~ti~l .irport. but .a. DOt bired by Pla .. to work on the 

AlA-Pitzroy projact . In hi. affidavit, O'Kara .ugg .. ta that Holland. _lght 

hav. held a grudgl again.t ,1 ... a. a re.ult . IO'Karl Aft . P. lS) . 

In a letter ~ted Dece~r 2, 1"1, Fll-a advl,ed Holland. that it would 

not be appe.ring It the .rbitration hearing . IHolland. Aft. P. 4) . No rel.on 

w •• glven. oa Dece.ber '. 1"], Moll~ ordered '1 ... to explain it. failure 

to appear aod to provide hi_ vith addltional info~tion and ~t. rllated 

to tbe parti .. , di.pute. IUollanda Aft. t. 51 . Nbu ",ie failed to cc.pJy 

with the .... odat .. , Pitu-oy applied fo[' tba utry of a default judgM.nt in 

ita favor. 1 bearing ..,.. Mid on Dec"r '2. UU I and when Pl __ failed to 

appen, the .rbitntor .truck PIa.'. defen.l. Ind entered an award in fevor of 

Pit&roy, purau.nt to tbe applicable New Zealand procedural rule, lule 177 of 

tbe High Cou.rt lulu . (Hollanda AU . PP. '-1) . ' Pltrroy ..... awarded a total 

part: 
, lUi. 211 of the Mew ledud High Court aul .. provide., io pcrtioent 

1. Where a party Nke. default in COIIIplying with any order .. de 011. any 
iaterlocutory application, thl Court "y, .ubj.ct to lay upr ... 
provi.ion of tha .. rulel, aake .w:h order II it think. fit . 

2. ID particular, but .lthout li.dtlag the gaDIrAlity of .ub·elauaA (1), 
the Cou.rt "YI 

I.) . .. 

fbi [f the party In default 1 •• defendant. ocder that bi. 
detanot; tM .truck out .nd thl.t '~t be •• aled. Accordingly. 

J 

------•• 
of MZ$ 2,05',~., . o. , MZ$ 1.'51 . 21'.0' in ~ .. g •• and HZ$ 100, 000.00 flxed 

co.t • . IHolland, Afr . P. 151 . 

On Harch ]1, 1"4, 'lt,roy filed the inatant petition to confir- the 

'lIud . In l.t_ April or HAy 1f,., before r1 ... bad n.ponded to the petition, 

Peggy Balle, John Buie', wit. and • for.r .cCWIltlng 'upervilor at Pla • • 

di.covered that Bell Qully VI. li.ted II •• olicitor fo~ ... ta ~ge .. nt in 

the COIIpIny·. U'2 and 19'] aMUIII report. Ralpb Illlp'on Dner intoned pl .. e 

that hi. law fipa al.o repreaanted Waate Mlnage.eat, & partDer in t~ Wa.t. 

Reaource. joint venture that WI' to operate tbe All incinerator. On June 22, 

1" • • rla.e reapoaded to Pitlroy" petition for coali~tion, arguing that it. 

attorney', apparent conflict of bter .. t u.odewod the vaUdity of the 

.rbit~ation avard, varranting a deoi&l of the petition. 

prlC:PIIO! 

• In U70, the United stat .. acceded to tbe lllited btion. Conventi.on on 

t~1 lecognitioo and BnforcaM:bt of Foreign Arbitral ~rdI of JUDe 10, use 

I-Oonvantion-I, 1]0 U .•. TY~ty "r. le. ) U.5.T. lSI', T.! ••. '. Mo. "'1 .­

-The ga.J of the c:oav.nti.CG. &Ad tbe prladpal p.&t'p)I. uadtlrl)'lng 

a..dCln adoption and i~leMAtation of it .... to UlCtJUrIi!' the recognition 

and enforoe.ent of ~rclal arbitration Igr.e.entl iD internationaJ 

contnct. and. to unify tb. ataoduda by vbieb '9" __ ta to nbltrate .re 

obaerved and nbitral aV.rd. are .aloreed iD thl: "ptory count.d ••. -~ 

VI Alberto-CUlv.r Co · , .17 D.S. 50'. S20 D.1S, 41 L. 14. 2d 270, ,. S. ct. 

2 •• , 11".) . The Unitld Stete. i~le..nted tbe OoavlQtlon abortly aftlr 

acee •• ioo through pa.e.g_ of ~pter TWo ot tbe UDited State. Arbitration Act , 

, U.S.C. I 101 et .eq. The operative •• ctioa. , U.S.C. I 101, provide, •• 

followal 

Within thrl. yean .fter an arbitral award taIling under the convention 

l n.a united aut •• bu agr • .c1 to -'pply tbe CDnventlOll., OD the buJ.. or 
reciprocity. to t.be ncogQltho ADd eafon:.eat of OIllr tboN a .. rda .. de In 
the t.rritory of IDOt"'r ec..tracUqg ltat •. - (CDPutlon, lrticll IVI ft . n) . 
At New Ia.la.ncl acctlded to the o-veatloa iD April l"l, tbt eon.,.ntlon clearly 
.ppU •• to the arbitration A_rei .t iaue btn . 

• 
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'\ •• 1 ... de, any party to the .rbitr.cion "Y Apply to .ny court hiving 
Juri.diction undtr thi. chaptlr tor an ordlr conrl~ing the award •• 
• g.in.[ any otbar party to the a,bitr,CIOD . ~ court .hall conli,. the 
av.rd unle •• it find. on. of tbe ground. for ,,(u •• l or d,f'rr,l of 
ncognlt1oo or enfol'c.Mftt of the A-.rd .peciUtd iD u. .dd 
ConnotiOD . 

Conal.tent with tbl Conv.ntlon', .1. of liber,ti.ing the proc.dur.s for 

.nforcing rorl1gn arbitral .~.~ , "recognition aDd .nforc • .ant .. y be refu.ed 

only in cert.in n.arl'Olllly pr .. cri.bed .1tuatlOlUl . · La Sgd.t. !!tUooll. Pour LA. 

Recberche. etc. y. Shaheen N.tYrl1 ••• gurce! 00 .. SIS'_ 8upp. 5'. '1 

(S .D.N.Y. 1'.1). Article V of tbe aonveDtioo tAUeer.t& •• ev.n ground8 for 

refua!l ot recognition &nd enforce.ent of • foreIgn .rbltration .v.rd.' the 

Articl. V 
1 . I.cognition ~ enforc ... nt of the '~rd .. y be [.fured, It the 
requut of the pnty egliut tIht» it 1. lnYOted, ooly if thlt party 
fumilbel to the COIIpetent authortty vbera tbe nCOJftltlon and 
.nfo[c~t i. aought prOOf that l 

la) The partie. to the agree.cot r.f.rred to In articl. 
II wer., under tbe 1 ••• pplic~. to t~, under ao.e 
lDapoacity. or t.be •• ld agr_t i. IIiIX 'laUd under the 1.'1 to 
wbieb tbe partio. hl.VI .ubjected It or, falling &D, indication 
thareoo, under tbe law of tbe couatry wber. tb ••• ud v.I, Nda; or 

(b) The perty 'gaiAlt wtw. tbe a.nll 18 iQ1'oted w.u not 
givaa proper noUe. of tbe 'ppoiatMslt of tba arbitratoc or of 
tbe. erbitntiI)D proceeding. or.... atMni .. UDable to pruent 
bit c ... , or 

Ic) The award dull vlth a difference not contuplatltd by or not 
f.lling wlthin tba tama of the .ut:ai .. Ioa to arbitration, or it 
cootaln. deci.i~ on .. tter. beyond the .cope of the .~I.alon 
to IrbitratioD, prOVIded that. if the decl.lon. on .. ttara 
.utJ.!tted to arbItration CID be .. panted froe tho .. DOt '0 
lubMitt.d, that part of tha Avard which contain daclal~ on 
.atten eua.itted to arbitration tuy be recognbed and enforced; 
or 

(d) Tha c~.ition of the arbitral autbority or the 
arbItral procaduu v .. not io Iccor~ vith the 
agreeMent of tbe part i •• , or. faili09 aucb ag, • .-ent , 
VI. not in accordance with the law of tbe country where 
the arbitr.tion took placej or 

lei Tha a,,1[4 It .. not yat beCOM binding on tbe 
put let, or ha. been •• t "Ide or IUaptnded by a 
coapatent authority of the country In which. or under 
th. l~v of which that Avard VI ... d • . 

2. Recognition and .nlorc ... nt of an .rbitr •• ~w.rd .. y .110 be reru.ed 
If the e~t.nt .utbority of tba country vbere r.cognit lOG and 
enforce.ent ia .ought finda thlt : 

, 

•• 
burden of p~vlnq chit .ny on. of th, •• defen ••• to cnforca.ent .pplle. r •• t. 

.qu..relyon. tbe .houldu. of thl party opposing 'DforceM"t . ',non. , 

"bitellQ" oy.r.", QQ y Sgeists ceoc"}' dt k"ndYltrl. dy 'IPi.r (lAI7AI. 

50' r .2d "~" '1) 124 Clf. 1"41, leger,.l l'blop1'D Cpl·t Y "rusb- fOt"r 

~. SlS f . 2ei ])4, ll' (5th Cir . Ulli. Ab.eat·, con,incing .bowing- that 

onl of tbI •• DArrDW exceptiona 'ppli.t , tbe .tbltr.tloa .ward will b, 

conti~ . Itgtrgpik ",'found Tbcr'oirg'r"r. C!bN • Co y Medford Mfdtcll 

rn.t[UlCDt Co , .15 Po Supp. 1)) , 1)' (D •• . J. 1"' • . 

'1.-. appal" conflra.tion of the lor.ign .rbitrll .w.rd .t i'luI h.r. 

on two of the .DlJallrtt.d ground. . The court IIUl .dd.r ••• each in tllm . 

1. Public Pollcy 

Fla .. lint cont.ndI thlt, in light of tbe .ppucat coa.Uict of intuut 

of Ita Mev Zealand coun.d, cODlinution ot the ubitntiOQ • ...-d ahould .,. 

denied under tbe public policy exctption ccat.iDed In article 5(2) Ibl of the 

Convention. 11:111 uclption or defe.nH to enforeaMnt provide. that, 

-reeogni tiOD and enforceaent of an Arbitral AVlrd .. y .1.0 be r.fu.ed if the 

~tant lutborlty in tbe country when ncogniUoa .tOd eaforc...,.t 1 • .ought 

fl~ that . . 0 tbe recognition or enforce.ent of the .v.rd would be contrary 

to public poUcy of that country . - (Convention, Art. 5(2) Ib)) . 

The COn¥'ntion'. public policy deten.e baa beeo very narrowly conatrued 

to giva eff.ct to thl Convention'. gall of ancouraging the tl .. 1y and 

dticlent enforcUltAt oC .wncb. tfItc[fidc Pc"," Nuig.tion ('g Y 

Intcrpati ODfl NAyigation Ltd., 1)1 f . 24 150, 152 12d Cir . 1".) Ic itiog 

flIJ2nI. 50. r . 2d at '14), .ee alto Heylett . Paekard. Inc. V. Berg, No . 

J)-lOll1-JLT, ltJfo U, S . Ditt . LUIS U1U, .t -11 (D . MI ••. Nov . 1, nu) ; l!! 

la) The .ubject ~tt.r of the ditfer.ne. 1. not capable 
or aett1ement by .rbitration under the l.w of that 
country; or 

(b) the recognition or enforce. ent or the IWlrd would 
.,. contrary to the pubUc pollcy ot that eountry. 
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~ •• Societe Nationale . 515 p , Supp . at 61 , As the Second Circuit upla •. ,ed in 

Pa r sons, 508 F. l d at '1) , ·an expantiv! con.truction of thi, defen •• would 

vitiate the Convention ' . ba.ic effort to remove preexisting Obatacles to 

en forcement . Therefore, to prevail on a defena. ~6ed on an alleged 

violation of public policy, the r •• pondent mull demon.trate clrcumat.ncea 

which offend -the foru~ state'. DO.t ~.ic notions of -orality and justice . -

1d . 

Flame a •• ert. that Bell Gully -.at on both .ide. of the legal i.,ue that 

it Wa5 then litigating- tor flame . (FlaM Brief in Su.pport of Oefe.nae at 11 . 

This alleged dual reprelentation purportedly -gutted what wal perceived by 

rla-e and Pat O'Hara to be the critical and focal point of rll.e ·. defenae 

Igainst the Pitlroy clai. ,- namely t.he alleged 3ilu'e of tbe inciner.tor 

ay,te. by Auckland and/or Wa.te ~gl..nt. (Id . at 11 . Finding that rll.e 

has failed to convincingly 5hov how the pot.ntial conflict of intere5t it has 

identified would render recognition of the arbitration avard vlo1~tive of this 

nation', -DO.t ba.ic notion. of .arality and justice, - the court holdl the 

a.serted public policy defens. inapplicable . 

(n 10 holding , the court by no .can •• ugge.t. that conflict. of 

intere.t, vbether they Ire bald by an arbitrator, or a. i. alleged here , the 

attorney for one of the partie. to an arbitration proceeding, can never give 

rile to a public policy ba.ed defen.e . Tbe Dotion that -DO .an can be a judge 

in hi. own ca.e and no ~n il p.,.itted to try ca.el vh.re h. hae an interest 

in the outcome- lies .t the heart of thi, nation's due proce.s jurisprudence . 

In TC Hurchiaon. )'" U. S . 131, 13' , " L. Rd . 'fl, 7S S. Ct . 62) (USS) . To 

prevail on .uch ~ def'D,e . boveyer, the r.spondent .ust convincingly show that 

a clear, direct conflict ezlsted thit could have affected the outca.e of the 

proceeding . 

TWo prior c ••• s in which courtl hav. ,ejected public policy defenae. to 

enforceaent of foreign arbitration av.rda ba.ed on 'OMevhat analogoul clai.s 

are in.truetive . In Tranl!frine Seaway. CQrp y. Harc Rich. po b.O • •• 0 F. 

supp . JS~ IS .D.N.Y . 1'7'1 . the court rejeeted a public policy dafan.e to 

1 

•• confirmation of an arbitration .ward whare the respondent had alleged th~t one 

of the arbitrator. on the ~nel WI. bi •• ed. The court held that 1n the 

abaence of -direct financial or prof.,.ioDal relation.bip. ~twten an 

arbitrator and .. party· no conflict would ba found . [d . at 151 . 

Although the arbitrator had no fin.ncial intereat 1n the party for which 

he allegedly had .hown bia., the Irbitrator·. e.ployer -reprelented another 

cOMpany , which in turn l'lerted a cll!.- Igain.t the re.pondent . Id . at 158 . 

The Court held that under these clrCU5ltancel tbe alleged conflict Wil 5i~)y 

too tenuoul to lati.fy the challenging party' . burden of Ihowing t~t 

confi~tion of the award would violate public policy. Id . 

Si.Jllrly, in l!perill Ethiopiln , S15 F.2d It ))5, the party oppo.1ng 

enforcement of the arbitrator ' . aVlrd claimed t~t the prelident of the 

arbitration pln.l had a .. terial connection with th. prevailing party , the 

Sthiopian 90ve~nt . The president had .erved for four year. '1 a dr~ft.aan 

and Me~r of a cod. c~i •• ion drafting a civil code tor the Bthiopian 

governMent .o.e fifteen to tventy ye.r. earlier. Id . at ])7 . The court 

affiraed tbe di.triet court ' . coofir.atian of the a~&rd. DOting tbat the 

reapondent had -brought forward DQthing to .bow tbat it. clai. of a 

disqualifying oannectlon bat~.n Prof.slor David and tbe Ithiopien 90ve~t 

bad .ny .,.bluce of lobeUncl. or that it vas even .... rted 1n good faith . -

5]5 P.ld at ))7 . The court tound that tbe clai .. -nev'r .cbleved any .are 

dignity t~n that of I conclu.ory .tate.lDt in an unverified an'ver . - ld . 

Though not nearly " .. rginal al the allegation. of bi.s rai •• d in 

Imper ial Btbigp'an, Fl ... •• allegationa r.g.rding conflict of intere.t fill 

.hort for .i.i1ar re •• on.. A. an initial .. tter , the court note. that Plaae 

hi •• ubaitted no .videnc. whatloe.ver 'U99 .. ting tbat B.ll CUlly ever 

repr •• IDted tbe ~a.te le.ource. joint venture or even Wa.te Mln.geaant vith 

r •• pect to the AlA incinerator project . Moreover. Wa.te ~9 • .ent·1 

connection to the partie. ' underlying dilpute ia a tenuoue one . riteroy" 

general contract va. with AlA. not W.ste Man&ge.ant or Waate Re.ourCl,. W •• te 

Hanage_nt va. .1II1'1y • partnec in the joint vUlture that operated the 

• 
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inc inerltor in_taIled by ficrroy and FlaMe . 

Additionally. Pl ... •• cI.i. that W •• t. Kanag ... nt and Fitzroy were 

involved In •• ttle.ent negotiation. that "V ha .. ad •• rs.ly .ftected rl ... ·s 

deten •• s against Fitzroy find, no aupport in the r.cord . In an .ffl~vit 

aubaitttd .upporting confl~tion of the arbitratioa award, John Matthews, 

Fitlroy" MAnaging Director. te.tiried that aLthougb Fitzroy engaged in 

negotiation. with AlA concerning liability for pe~ceiYed de.ign and 

.. nufacture deficiencies in Fla.e· . subcontract work . tha.e negotiationl did 

not involve Waite Hanage.-nt . (Hltthew. 7/12/'4 Arr. PP . 1-'1. Ind'ed, 

according to H1tthlwa, neither Waite ~ge.ent nor Wa.t. i.aou.re'l ever 

••• erted .ny clai .. against Fitlroy at all . lId . P. ". Matthevs further 

te.tified In hi. affidavit tbat ritlroy WIS never involved in IDy dileu •• lona 

vitb Ralph 5 i-paon , nor .ny other attorney froa a.l1 Cully, in conjunction 

with their representation at W •• te Hanlge .. nt . lId . P. '1 . 

Pl.~ doel not offer any evidence contradicting Matthew' I te.tineny . 

Critically. Flaae alao f.Ll. to explain bow it. Nev Zealand coun.el', alLeged 

conflict of intere.t led to rl ... •• failure to appear before the Nev Zealand 

arbitrator . FIUWI do .. not offer any evidence; indicating that it raUed to 

appear on tbe advice of Bell <;ully or even thlt Bell Gully" conduct 

influenced its decilion not to appear. On the contrary. '1 ... •• only evidence 

,upporting it. a"ertion tbat aell Cully" poe,ible repre.entation of Wa.te 

~nageMnt .. y have c~rc.lud ,hee'. legal repr .. entation conlht, of John 

Baaic ' s and O'lIan·. teati-aoy that hlpb Siep.on of sell Gully .teered the. 

aw.y fro. ce~taln defenae.. The Convention'. narrow public policy defen •• 

requlrea .ignltic.Jntly IIOU . ,11At baa t.Ueo well short of tbe required 

convincing showing that recognit ion of the diaput,d arbitration award would 

a~nt to a -violation o( (\hi l aation ' ,) .alt basic notion. of .arality .Jnd 

juetice . - Par.on •• 508 F. 2d at '14 . 

1] . Inability to Preeent the Caee 

Article 5(1) Ihl of the Convention provide, a defen.e again.t enforceme nt 

a t .. foreign arbitration award ~he~e -the p.Jrty .Jg.Jtn't WhOM the aw~rd Ie 

•• 
i nvohd. w .. not given proper notic. of the .ppolntNnt of the Arbitrator or of 

the Arbitration proceeding. or VI. otherwl •• unable to pr •• ent hi. c ••• . • 

Articl. S(l)lb) -e ••• atialty '&Dettona tb. application of the toru. It.te ' , 

a tand&rda of due proc ... . • b..U2nJ. SOl F .ld at n5. '!b. uceptioa uhlog 

CrOll Ul IMbllity to pnunt one" cu. ·.bould be nurovly can,tru.d for the 

s.~ r •• .an.- courts n.rravly con.true the public policy elception . 810t[901%, 

US Po Supp. It. U', l!..r.!2n!.. 501 ' . 2d at "5 , 

PlaBe eontenda that it wa. ·otherwi.e unable" to pre.ent itl c ••• 

beeau.e of Bell Gully" apparent conflict of int.re.t . As Fla .. rladi1y 

concedel . itl IIg~nt here .ilrorl ita argUment in ravor of tbe public policy 

d.fen.fII . Both defen .... utter fCOll Ii.nar flaw. in that PI .. h., fdled to 

convincingly .bov: 1) t~t an actual conflict ,.i.ted and 2' that the 

conflict affected the outccm. at tbe ~rbJtration proceedlngl . H.ving rece i ved 

proper notlce of the pending ~rbitratlon proceeding., ,la .. failed to appear 

to pre.ent it. caae . Aa noted above. FlaMe hAa tailed to abow that it did not 

Ippe~r at Bell Gully', urgIng or even t~t a.ll Cully" coun.el had anything 

to do vith r1 ... •• failure to appear . A party cannot fall to appear at a 

proceeding. otter no .ati,flctory explanAtion for it. &b,enee. and then e~ect 

to prevent entorcement of the re,ulting award on the grounda that It waa 

unable to preaent ite c... . Accord C.otech LiteOI AO v. Syergreen Sy.t,~. , 

~, 6" F. Supp . 1241. 1151 (S .D.N. V. nil'; Biotronlk. us , . Supp . at 140. 

ria .. •• Article 5(1) Ib) def,ne, f.ll. Ihort a. well . 

COHCLOUOR 

'or the r"lonl .tated .bove. Fitzroy' a petition for .0 order confi~lng 

i t. forlign Irbltral award i. granted . Coun"l (or petitioner ia directed to 

.ub.it an appropri.te order vith accompanying authority tor It. reque.t for 

cOlta and intereat . 

Dolted : Oecelllber 2, 199. 

10 

EHTll : 

Ann Claire Wll1il~ , J udge 
Unit,d State. Di.trict Court 
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