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FITZROY

IN THE IHITED STATES GIFTRICT OOINT

FOR THE MONTHEEW DISTRICT oFf (LLiDWOlE
EASTIREN DIWIEICH

[N THE WATTER GF THE ARNITRATION
BETWEEN FITEROY DNGINERRING, LTD.. Petitionar

I

i

] Judgn s Clalre Willises
I
w. ] Ma. ™ CInd
I
]
)
i

FLAME ENGINEENIMG, IWC., Respondent.

MEMCLLNEEM CFMIOM LHTI QREER

Fitsroy Enginearing Lisived [“Fitriroy®| has petiticesd for an crder
conf lrming an svard encered by o Hew Tealsnd arslerates against Fliss
Enpinmering, Inc, [*Flsss®) (forssrly Baaic Bovirosssacsl Englesssisg, 1ne.).

This Courg ham jurisdiction to coafim fereigm scbdiral asards undar ¥
U.S.C. § 187, Fliss oppeiis conllmabien on the grounds that recopmition of
thet dward would be contracy to public policy aad that it was wsable oo
Froperly prassnt lte cass to bhe acBiigetsr, for the ressons stabed b Lo,
the petition is granted. The feceiyn arbitrsl sward is conlirsd,

ALE R

Fetitloner Fitarey ls & Wew Dlealand corporationgslih WEs priscipal placs
of rasineds im Mew Plysouth, Mew fealand. Eespondént Bashc @s sn 111lsols
carporation based cut of Slea Bllm, [liisaise, Ou Juby T4, 1998, Flicuroy
comtracted wich Auckland intarnstiosal Alrpart\(*AIK=) to b4 Che ganscal
comlractor for the constructlon sad Lq.mt'lm“ af & palsia incinarator
vyetem &b Recland Tntarnadlonal H.E“I"ih Kucklund, Hev Dealsd. [HaltBess
TFaafee AEE. P 7). The Ineinaranor spites wes to be, el currestly fa,
operated by saste Bedougpces, as part of @ joint vestwre betwesn Sasls
Managesant, Mee Tealand, asd KA. (Johs Rasle AFE. ©. 30}, Fikcroy's

contractl, howawar, was «1tS ALK only

G Jamusry 11, 1991, Fless snocersd i9€0) s subfeatrect with PlLirey ko
provids end lnstall the loclnsrstor, [Magchiss 1/13/%4 AEF. P. 3 Jobe Bawic
ADE. P. bON. A part of the subcsatrect, Plinrey snd Flass sgreed ta cafar
any disguies ariaing ln consect ica with Ehair Mressant Lo REblErabios,
|Subosmresst P, 04,10 T‘h-m wiill [ bé *governad afd Lntarposted
wndar the liws of Wew Dgalesd®, (Bubcoarrsct ac i,

Batwman March 1981 sl Hareh 1991, dispubas srces betwesn ths partles
concarnlng Fless' s parforsance dad &) leged bresches of che subconcract.
(Marrhesws 41708 BEE. . ), The disgutes cenlared iround "Bow the
lncinacatoy win'being construcoed, wiether sodificetions which were Dequired
during \the Sourss of Construstisa were appropriats, whether certain delays
which vare ocoarring wers the responsibdlity of ons eatlty or anotbher, and
Il!lﬂ-‘hh‘ tha masnar im shich rasts vers parfossed on the lncissrator wers
I=icleppropriate.* (Flams Besposas st 1.

The parties’ sitespts to settle their disputes failed, and & Bgeil 19,
A¥¥), Fitaroy sarved writisn notice oa Fliss requastisg the appointmest of an
srbiirates. Lkiter consulting with & Florids sttormey, FaLrick O°Macs, Floss
engaged the Mew Bealasd firm of Ball Gully Buddls Welr, Auckland [=msll
Gully®] to reprassnt it ot the arbievatles pescasdieogs and aay pracedisg
sebtlement negotlations with Fltsroy. Ball Gelly hed pravicssly assured
O Hicd amd Flass bhat (b bad mo clissts oloss labsreits confliceed with
Flasa's. (0°Bars AEE. F. 1%).

ool BEdle, Flase's pesdldent and sole shareholdsr, asd O lses
wstmerenily travelled oo e Dsaland 0o brisg Plase's new counssl, Ball
Gelly*s Balph Slegaon, wp Lo spesd on the cese. Aa part of this precaas,
Eimpoon allegedly learmed that Maste Besmigces, o jelnt vesture irvelving
Wasis Mansgesent, was the lntandsd cperator of the ADL incinarstor systes.
o' Hamw KEE. F. 211, Siepese wis alsa allegedly sdvised that both Basle amd
B Hars belisved (Bat RIA'S and poaaibly Weite Bescurce”s misuss of ths

incinersisr was respossible for many of tha [lave In Ehe aystes, and mabJnited

Siopeon pbould consider & *wrongful wse* dalenss in the sectlessns Page
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iegol fakions and arbitratbon io follow

hccarding Lo 0°Hara, Simpeon resisked their adviee:

Shen Jobn Basic snd 1 preseed chis issus, Ralph Sispesn eficcur

and & lad John Basie asd s 12 believe that the subject of

umE wed & avenue Chat oould not be pursued sl LBaE golng agalinet

[&EA) or Hamie Hanigemesi, Wew Deslend or Hasis Eescurces =id nol

proper and that this aciijos cowld caly be purseed sgeimst Fitoroy.

IoRars KEE. P. 30).

In sccordénce with their sgresssnt, the pariles poocesdsd 1o
arbitration. |MattChews /0/%0 RIE. F. §). David £, Bsllands was appointed as
the scle srbitrator, (Matthess 4f1/% ALL. F. 7). Acoording ve O'Hara,
Hollasds wis as englnesr whe Bad worked on sn sarlier incineraior project at
hugiiand Intermanions] Kirport, bui sss sot hired by Flase L3 work on the
ARIR-Flrerey project. Im his allidewit, QrEars suggests Chat Hollands might
have Bhald & grudgs spalnac Fless s8 & resule. (0°Mass RIE. P, 38).

In & leties dated Pecesbar J, 10F), Fless sdvised Hollande chai it woald
not ba sppearing ot the arbitrstios hearisg, (Eollands &O0, P, 4,

win lven. On Decssbar 5, 01993, Mallosds ordeved Fless bo ssplein its Eslluss

to sppesr and Lo provids his victh sddivioss]l Ielarmailon and docwsents Telated
te ths partles’ dispete, Clisllaads Aff. P. B). Shen Bmaie Called to comply
uith Chese mandaies, FLEzroy spplisd loc the antry of s Sefsult judgesnk’ in
Ive Fevor. A hearing was held on Decesbar 21, 1990, and whan Flass [ailed.go
appear, Lhi aebiteeter strich Flass's dafeass and eotered an sward) in faver of
Fiteroy, pussusnt to the spplicabls Mew Bealand procedural rale,\ #ile 377 of
the High Court Bules. fHollands KEE. WP, §-7)." Fitsroy Sy ssarded & total

i ! muls 277 of the Baw faaland Wigh Court mules provides, is pertinan
[ i
§. Wherw & party mabss default in with any crder made
Interioretory spplisitisn. ths Coutk ’T‘m-ﬂ t.: :-.u“_ -
previniss of Ehaps rales, make Puch order as Li thinks fit.

3. In particular, Dt ¥ty “Liadt e gumaralivy of suboclass (1],
il ComFL EAY¥: \ - 4

1

(b} EI che party In defssult i o defendust, oedsr Lhat hia
delance be FUreck oot Gnd et Judgeant b sssled Ecosrdisgly.

——

ol WL 3,050,306 00, MDD 1,987,000 08 in diseges and NI 100, 000.08 §ioed
conte, [Hollands AEE. P. %), |
On Mareh J&, 1984, Fiteroy filed the Unstast peiition to conflre vhe

In late April or May 1994, babers Fless had raspoadsd to Uba petilicn,
Feggy Banic, Johm Baslc's wils and & former scosmniing wepervisor ot Fless,
discovered thar Bell Oully was 1leed as & scliciter for Wasts Hanagessnt Ln
tha company' s 1551 and 1997 wriual report.
thai bds law lirs alpf,répressaced Maste Mamagesent, § partses in the Mists
Bepources jeink wéatuge tEab wes to oparete the ALK inclnerstor. On Jess 33,
1¥%4, Fless resposded v Flioroy*s petivios (or confirmation, srguing that its
sibernay’d apfarest conflict ol istarsst usdermined the walidity of the
arbiggatlps Sard, werraating i denlal of the peiibion.

Balph Bimpecn pever Inforssd Flass

ELESTRRICE
» In 1970, tha United Gbatss soocsded to ihe Dulosd Msbishs Osaventlon an

bhs Bepogaition apd Enfercessel af Forsign Arbitral bsards of June L0, 1958
[*Conweniions), 130 U.N. Teesty Ber. 38. 0 ULE.7. 2517, T.L.A 0, Mo @89
T goal of the Convestilon, snd the priscipal purpsss ssdaslylsg
daiicen adoption snd impleseniacios of @i, wia Lo sscoursge the Teooguition
sed enforcesent of commrcial arbdiracion sgressents in Enbernablossd
rontrects and o unlfy Che standards by which sgresssnts to arbitracs ars
chaerved and arbliceal awspds are enforoed in Ghe slgnetory countriss.” Sclazh
Lo hlbario-Celwar Op,, 407 0.0, S8, 538 A 05, 41 L. B4, 3d 270, W . OL.
P (LF0E) . The Ueited States isplessnted the Comvemilon shorily afves
sccesslon through passsge of Chapter Tweo of the Unloted Scetes Arblorstien Act,

9 ULE.C, B I8 omb weq, The operstive ssecion, 3 U.5.C. § 307, providss ss
Tl lowwa i

Wichin Lhres ymars sfper is srblirel seerd falling undsr the Comveniion

United S
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iu mids, sny party to the srbliretlon sey spply to soy court havisg
jerisdicoion undsr this chaptar for an order cesflcmisg Ehe swsrd am
Epainak ey otha® party 06 Ub eiblbrablon. The eourt shall confire tha
swnrd unless it Cinds ons of the grossds for refusal sr delercal of

recnitics or enforcesent of che sssrd spacifisd Ln the mald
Comwent jom .

Comalmpent with the Convention‘s alm of libsraliving ibe procederss for
-!u-rﬂu forslm arbliral swirds, *secognition snd enforcessnt sy be rofused
anly in certals narvowly prescribed situstisss. = Lo Sacinte Fetionale Pour La
Eecherche, gbo. v, Ghabsen Sstursl Besources Co., §04 F. depp. 57, 6L
(5.08.7. 1800]. Krciels ¥ ol khe Cosvention snussrates seven grousds tor
refusel af recognition snd snforcessst of & Poieign atblirat los swsrd.! Tha

Mvicls ¥

tha ta Chem, mader soss

Ly, on kha sald sgresmest is sobt walid weder tha Lo o
en Bave subject L
tha

given noties of the sppolntssnt of the arbitestor ev of
m tration procesllogs or wes ofberviss wabls to pressnt.
caie) of

le] Tha sward desls with & differesce mok Lugad (118
falling within the terss of iha m-ﬁhr&’*
containe decimlons on satters bopmd ke wcope of
ta arbikratiom, fded chab. LE the declolohs an
wabmliead oo srbltrstion con be ssparstsd (ros lﬂl mat e
mubsiibed, that part of the seird which contaln 'dacisimes
mafters submicied Do arbltrstion may be tlmﬁful

e

id] The composition of the arbliral ssthoriby or the
arbliral proceduss was ek o sccerdssce wiih tha
sgressest of Che pertles, or, feiliog sech dgressss:,
wag not Im sccordancs with t5e lawal\thE ooy whare
Lthe arbitration book place; o

fe) Tha award has 5ot yet bheoss Bladieg oo the
parties, or B bosn et o warpaiaded by @
conpatent awthority of ¢ha
bthe Liw of which thaksward Was sdds.

1. Becognition amd snfarcessay i"l sn arbdiral asard II'I' ales ba pelused
If the competant authority of tha comtry whars mesoguivion and
enlcrcessst la scught [ ithat

-

turdan of proving that say one of (hass delenses o enforcessst appliss Tests
spaarely on the shoulders of (ke party opposlng anfercessnt, Enreooa i

Muitcemcrs Ovecaess Co. ¥, Boglete Deosrale de L'ihdiecrls du Feplec (marma,

Bob Fopd b8, 990 (0 ir. 00l lececial Bthicelss Gov'y ¥, Baruek-Fostar
Cerp.. 598 F.3d D04, 3NE {5k Clr, 03800\ Mesest *s convincing showing® that

con of thass sarrow azcepticns sppliss, bhe arbitretion ssaed wil] Ba
oonf irmed.  BloCroalk Mess-usd Thecigieonreats Gebll b Co. v. Bediond sedloil
Isatcumsnt Cs.. 413 F, lqp. ii_.L 138 (oM., 1.

Flasa cpposss pfailpmition al tha forelgn arbitral sward st lesus hace
oA Lut of ths smdwrstsd grownds, The court il address sech le turm.

I. Rubllc Folioy

Flass [irwl conbemds Chat, ia light =f Etha apparent ocoafliet of Enterwai
sE Jte-Mev Lealand cosssel, confirmation of the arbltcstion swand should b
deniled under Lha public palicy ssception contalsed ln Rrtlcle 503) (bl of tha
Canvestion. This asception ox delenss to enlorcessnt provides Lhat,
*recognition snd snforcessst of sn Arbdteal Award say alss Bs refused il Lbe
cospatant authawkty in the counlry whers recoguliics dad s=forcessnt in sought
Pinds chat . . . the recogeition or enforceseat of the sward weald ba contrary
to public policy of that country.® [Convention, Are. S03)is1).

The Convention's peblic policy dafenss has besn very nareowly conetrusd
to glwe effect to the Coovention's goal of encosregisg ibe sisaly ssd
elficient snlorcesant of swards, Matpraide Ucesn Bavisatlon Cg. ¥.
Ioternational Wavimation L4d.. 707 F.34 150, 153 (3 Cie. 1984) [oiting

Eacagnn. %08 F. 3 af 3741 eew aleo Helett-Pachaod, lsc. ¥, Bege. Wo.
¥E-10100-JLT, 19%4 0.8, Blsc. LEXIY LE1L4, ar "Rl B Mesd, Sow, 7, 19%4); La

la] Tha subject sactet of the differsscs lo not capabls
of settlesent by arbiteation ender Db Low of that
sounk Oy ar

Il Tha recoguition or salorcessst of the ssard sould
be contrary Lo the public palley of thaE esuRLFy.
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Eocinie HaLlonale. 0% F. Swpp. &L E). & the Eecord Circult esple..sd in
Parmena, 580 F. 34 at §7), "an espenaive construction of this dsfenss would
wiriste the Conventlss's badle aflsrr Lo peRsve prescliting chatacles Go
gnlorcesent . ® Thedelsie, e previll en & deflenss hased o an al leged
wigletion of peblic pslicy. the resposdent st demmstrsts cirousstinced
which eliznd “the fornem stete’'s most baeic notions of sorality sad jsstice.*
1d.

Flase smsaris that Ball Gully *sat oo both wides of tha legal dssue that
it wan then litigatlng® for Fless, (Flasa Erief in Sepport of Defense st 7,
Thin slleged dual vepresentetion purportedly *gutoed sbal win pereaived by
Flame aoad Far O°Bads 0o be Che erivical and Posal paist of Flass s defenss
sgeinet the Fiteoroy cleim, ™ mssly the alleged mimane of the incissgntor
ipiten by hucklasd andfor Waite Mansgemant. (14, st 7). Finding that Fless
han Failed to conwinpingly shos kow the potencisl confllet of intarest Iv bas
idencd[led wald pander fecogaliion of the arbitretios aswsrd violative of this
mation's "sost basic netions of sorality sed jmsties, ® the esurt bolds the
amdngtad public palicy delenss lsapplicable

In pn balding. the court by no ssans suggests isat comflicts of
Interest, whethar Lhey are bald by an arbitrator, or as s alleged here, ks
sttormey for o of the parties to sn srbdtration procesding, can Hﬂl.‘ll.'l';-
rise to @ public policy based delenss. The nacien thit *no man can ba & Jedge
in his com came and po min 8 permdited ©o CTy cosss whare he haE an islereat
im the cutcomse® Lies st the heart of Lhls metles's dus prodesinfurlepradence.
lo jg Pufchiegs, 34% U5, 13, 10&, #9 L. Bd. M43, 75 & GE. 620 (1955). To
prevall on soch & delenss, hissver, Lhe Faipohdenl ST Sahvincingly show that
& clear, dipect conflict salsied thal could hawe affegted the ouicoms of Che
procesding .

Two prior casss s whdoh ooarid v eajecied pablic policy dalsnsse to
enforcement of forelgn sibiieatiss ﬁpﬁ basnd on sosewhat snalogous of i
sre instructive. In Tisnemaciobshweve Cors. v Wasg Bich & Co. AL, 66 F.

Eupp. J&1 I5.0.M.T. 179}, ths cowrt rejectsd s publie poliey delense Lo

confirmation of &n erbitration ewisd whats Cha reapondent had alleged that one
of the arbloratees on Lhe panel wes bissed. The court held that En Che
ibagnce & "dicect {imsnclal as proledilonsl ielitlunstips lelesen an
atbiLratar and & party” no conflict would b fowsd) 04, ar 331,

Alibsugh the srbiirstor hed na (lsipedETisteresl In the party for which
he allegedly had shown biss, the srbitratess ssployer ®repoesanted snother
company, whbch in tuon aeserted s clals® sguinat cha respondest. 14, v 358,
The Court bald chat under Liade clrosstinced the alleged conflict wee simply
Lo tenuses to seCiefy ohe challlangisg party'® berden of ahowing thag
conf irsation of thé wesrdiesald violate pablic policy. Id.

gimilarly, b Dsgierial Exhicpian. 535 F.2d at 304, the pasty cpposing
enfarcessnt ol the arbitrabor's sward claissd thet the presidant of the
Il'-"'““-h_‘ pafial hid & materlal conmacCion with tha prevallisy perty, the
n.hi"-j-ﬂjrnm. Tha presidant hed serwed for fowr yesrs se & drefcesan
.ui.-nn of & cods commimslon dralting a eivil code for the Bthicpias
#u"—t some [ilieeh Lo twdnby years sarlier. Bd. ai 307 The court
alfireed cha district court's comlirsation of Che sward, noling Lhat the
radpundent kid "heought [ordird sotklng Lo ahow that Ite clidm of &
dlequaliBying comssctios betwsen Professor David wnd the Eihloplas governmsnt
had any sesblance of scbavisce or that [y wid sven seserted in good faich.*
H15 F. 3 et 337. The court foussd that the claims *mever schlsved any more
diguily than Lhal of & conclusory stabessol Lo an uswerified snewer.® 1d.

Thoegh not nasrcly ss sarginal se the allegaticms of bles valsed in
Ispsrdal Ehionias, Flase's allegsiloss cegurdisg cmflict of Istecest gull
ghort for aleller ressonas. A an inibie] saioer, the court notes ehat Fliss
has submitted no evidencs whaCEcdvel FggeIting that Bell Sully ewer
repiasented Eha Maabe Besouices Jolil wenbwre or eves Wasie Hanagesset with
respact te Ghes AIA inginserstor project. Moreowver, Wasts Maasgessnt’s
comnsctioa to the parties’ underlying dispute i & tenusus one.  Filtsroy s
gemeral contracl was wiLh ALK, nol NEsle Manigesant of Weals Besources. Maite
Hisagemial win sboply & pacined I Bhe joppk wesiure thei opereved cha
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incipmrator imstalled by Fitzroy asd Flass,

Mdditionslly, Fless s cloim that Wasts Hansgessnt and FitEroy wers
igvalved IA esCllessnt negotisilons that eay have adwrsely affeceed Flass's
defenaen againet Fitoroy [inds po support in the receed. Do oan alfidevic
walmitted suppstting confirmition of the arbitestlon sesrd, Jobn Mebibews,
Fitiroy's Mansging Director, testifisd that alcheugh FICiroy engsged in
mejolbations «ilh AL cobcarnainyg liability foo parceived design snd
musslacturs deliciancian ia Flase"s subconbract work, thess segotistions did
rat involve Waate Hansyessnt. (Harthews T/0101/%4 ALE. FP. D0}, Indesd,
scoording bo Marthsws, neicher Mests Hinsgessnt Aoe Waals Bassurces aver
sameirted sny claims sgaisst FiSocoy ot all. (T4 P, 0). Hsithaws [efthar
teatifled is hin affidaviv thae FEteooy was never jowolwed im any discussions
with Ralph Simpson, nor any other sttornsy from Ball Cully, in conjencsioa
lid. v, ).

Fisse doss not cffer say evidesce contrasdicting Marthes's vestisony.

Cricically, Masa ales falls to azplain how ite Wew Eealand counsel'sn allsged

with thair represencation of FaEie Hassgessnt.

conflict of Intaredt lod to Flase's failure bo sppsar Before the Bew Teslond
Flima dods ool offer sy evidence Lndicating that it Palied to
appeir on Lha advice of Ball Gally or sven that Ball Gully*s condect

Oa the comteary, Flass"s qﬂlhﬁﬁn
aupparting ite assertion that Ball Gully's possible I'l'pl'\l'llﬂtlm:.-‘l Hasea
Fanagement may Bave compromlesd rlass’s legal rmlmnl#‘ﬂ;iu of John
Basic's and O'Mars‘s testiscny thet Ralph Sispecs of Bell Willy stenced them
iway [rom certain defenses, Tha Convestion’s nurrew publie palicy dalenas

arbitrato: .

influenced Lts decleion ot Lo appear.

requires sigallicanely mors. Fliss his [allengwsl) short of the reguiosd
convinelng ehowing thit recopaliion of the €lepeted srbitration award would
smgunt ta & *wiglakion af [Whis uu-.'__!]‘._-h& basle pobiois of surality and

fustice. ™ Farsons, 08 F.3d st ¥Mdg

1. lsbility to Prasess 1i8.Chee

Artiele 5010 (bi of the Comventios provides & delenss sguinst snlorcessst

ol & lopeign afblbirabics awiid wbare "Che paciy agalsat wbom EBe sward i

iaveked van mot given propar sctice of (b sppolntssat of Che Arbitrates ar of
the Armltratios procesdings or was “nlug@g ta present his cass.*
eticle 5010 ib} “sswentially samctions :*W;— of the forus state’s
stendurds of dus process.® Firsesd, Hhﬁ 4E 978, Tha smception arising
from as lmmrnmm-b Sehculd be marrvely construsd for the
Wime peasons® courts narrewly -uﬂnul the publie pallcy esception. BloEromil.
415 P, Supp. st 139; Papgees, WO F.3d st 07,

Plams contends Ehat It wea "cthérvise unable® to present Lis cads
becoves of Bell Oully's spparent conflicy of intarest. As Fless resdlly
concedes, lie agpient bere miceors lbs arpument im fawor of the publie polley
dafenia. Moth difenses waller from aimilir laws in that Floss has failed to
convisncingly shew
contlict Mtected the outcsss of the arbitration procesdings.

1) Exat an actual confllct emisted and IJ that oha

Hawing receuved

“poper motles of the pending arbltration procesdings, Fless falled ts appear

Lo preseat ibe cade. AN noted abeve, Flass has feiled to show that it did sot
appear &t Ball Gully's wrging or even that Ball Suily's counssl hed snychisg
oo da with Flase's faillure to sppedr. A& party cemsot fall to sppear ab &
procesding, offer no satisfsctery ssplemation for its abassce, and then sxpect
ta prevant snloressent of tha resulting ssard on the grounds that it was
Accord Geplgch LLUERL A ¥, Ererqiees Sysiesd,
lmg.. 97 F. Supp. i34d, 1383 (W,0.0.%. veedi; Biekronik. 415 P. Supp. at lin.
Flama'w Azticle S(L) (b} defesss Calls ahacy as wall.

CoMzngpon
For the resscns stabed sbows, Fllifoy' s pativion faf an ondsd conllimiseg

wmible to predent e cane.

iuw Coxelgn arbliral award is granted. Counssl for patitionsr is directed to
wabmit an sppropriste crder with scoospanying ssthority for ite request [or

conie aml inravest

Ar Clabegw WilLjams, Judge
Undced Stsces Siserict Comrt

United

Patad: Decesber 1, 1994
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