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Flalstiffs,

Vi Casn Wo. | B=CV-{03
BAITIEN QAN F.L.C., st iy

Dol widdhLd .

jCopwolldated with BA=-CV=108)

Bafers this ssirt L Flalstiffs® Hotlss to Hemsnd, flled o
Baptambar §, 198i. Aftar thle court grasted &6 sgresd motlon to
saal the partiss’ sxhibits, Defeadents’ respocss was timaly flled
un Outobar 13, 1984.' & reply therwto wes fllsd en Sevesbes ),
1994, and & *coustar-paply® was flled o Bowssbar 1i; 19M. Upos
oesaidarstlon of the motlss, responsss, und attached wchlbles asd

mamcranda of law, tha sourt is of the opinics that the motlen
ibould ba GRANTED.

GRYNBERG

and traomlatlons thereod|], fedaral questlas
isdiokion over stats law oleine pr n fedacal

fadaral cosson law raatlonal
nhli.nnl. *act of o Hm—,' amd the Epim
doctrlas.

Geynbacy Freduction Corn. Oy, BRifish Gan, F.L.S., §17 F-Supp.
1338, 13dL=d1 [E.D.Texs 1993] (Fipas Gommberdl. The battls
oomt Lsei.

Fiaintifde, having lost the above-disosibed sklrmlab,
raturoed b6 the Mald shortly tharesftsr, wibh mived results, Lln

Gomhad Praduation Corn. v, Bcibish Game B.k.C.. 149 F.R.D. LD
im.D.Pex, 1993} (Emsond GEysbarg). Agals denied remsnd in chat

i ks
W AO.A.|

dealslon, Plalseiffs choss to volustarily dississ thalr
without prajediow. Jd, at 129,
Thars was not much pescs la tha walleyi
This court has recalved four
tws wata, ) all based on the sams

LT
and Li82 185 wars resanded. ('] 10§2-CV=-498 wnd
Lifi=C¥= 168 ware suoccesafully

LiRI=Cy=49i waa n:l.n'r.uu mﬁl.

R by s a4 sefen o0
i - [l

wgT s

oouit LR had webiled that case. &n
dismissal with pra Wi antared
L 188=CW=160.|") Oona weak latar, F o mmareded
in the twe stats oouct actloes (the

l:ﬂ.-: Li#31=CV=158 and L193-CV-100), ing of

old olalws and allsging ln thalr u:!:.l.- for

beenoh of the setblesast
The dalsndants

all Hll-llnlr-ﬂ.'l.
-l-' based on ths court's

!l.phull"-u' 'El anforos Ehe judqeaat sotarsd Ls

1e83=Cw=1

¥ gg,; gespeatively, Juse § sod June 30, 199,
| on Ootcber 13, 1993,

chial IEIJ.
1@y =C¥=1159

to this court. The
e diversity

oosplaint
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Fabruary, 1994 Mamorandus Opiniss ﬁnﬂ-ll*nlnuh' Botion to
Remand Cassw 1i93-CV=861 and Lid3-CV-863, at 1-1 [Thigd OQpvebecd)
[ateaoked harate as Appamdiz °A®).

Llks tha provecbial “bad pasay®, this disputs ocnos agais
turns wp Ia this court s Foorth Srvpbecy. Though military saly
through metaphar, the similaricies costisse -- for, as during the
pandanay of sny protrasted cespalgn, ihe passage aof tiles has
allowsd the Eshripation af differest ssd sors sophlotlostsd
wagpons, Defasdints” “hedvy artillery” this tims ia tha
Comvention on Recognitlos asd Exforosssnt of Forelga Arpitral
Awards, 11 0.8.7. 1507, papcinted Ak § U.0.C. § 301 af meg.-

raoTs

Critloal to the se—sallsd “setilmssnt® which tha pactiss
anncenasd ia conjonctlon with LoB3=CV-16F Li a surtain sis-psge
*sattlesant comsmnlostios® deted July 19, 1993, and sigued By
Flaisciifs and Brlitish Oss ("80%). Altheugh the deopsant has
basn placed sndar weal by this sourt, Lt way be falely sald chat
it lo o snlti-faseted sgresssnt. Umllks soms petilemasts ==
whick comslet of Littls more this & ocogs promiss to pay &4 wim
cartiln burled withis parsgraphs of meleass=typs legal
bollarplats -- the lastist |ilogle-epiosd) igresssst sddrsssss &
pusbar of Lisuss pesullar to the pwidelsus saplorstics and
prodectiss ledestry.

Thae “sattlesant commmicatlon® Ly pristed mnder Plaistdffs-
lettarhesd,” and resds Lo part:
Pleass scknovlsdys dkat this correstly reilecta

antire sgresmant Vith raspsct to the sobjeot maltier
ﬁ-l i this Totter Lo the space provided

h:._ iil.pld-uq:rp Of courea; if thers

wilsh Lo disouss; plesss :lr.l.i -
IJﬂ ¥ aF un your attornays call
LR yout attormeys should cossance

draiting uuu.tr: addltioss] decumspts and sobeih

SN (s e

oemplated and sdgoed within the cext thirty days.
‘Eaitlemmat Commpicatlon® at 5. This sgreessat wvan ladasd
algied by tha partise, and It is not disputed that thars Ls me
mantion whatsosrar of wrbltrstion therals,

The [lrat refareccs to schliratlom sppeaze la am soalgned
rowinsd "settlement commmication® sest by BG to Plaintiffs on

July 34, 199)." This proposal sdds to the previessly agresd-to

tarms & aogpeastlon that tha Following sentecce ba locleded: “All

dimputes arlilsq ondsr this Letter agoeesest or the Bottlamant
Agreemsct shall be settled by s mrtually scceptable mxpert or

subaitied to arbitratios.” Onslqeed Propossd Nevissd Settlesest
Agressent dated July I, 1993, at 6.

! Although Orynbscy Prodestion C and Pricasplan

tavalopmint Cofporatios sre the named ¥ 1 P

funotiosally ldsntical for the purposes of this metlon. &
ths Prasldeat of the two oorporatioas) (ndesd, ba

ln
-ip-izh'“tu_t_ﬂuﬂq‘an-tHh.

Gryobacy i
the changes ipdicated thereln ware BE. July 1§,
198) Letter from Plalaclffs: h = 4
to & few mattars noted balow, I have no problom with tha |
revisioos to the ssttlemsst lekter sat forth i your red-line

varsion dated I July.®|.

i United States
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maggasted that the partied ccpsantrats on diafilog a separale.
global Fiosl Sett]sment Agessssnt fnstesd of atbtespring to smamd
the “sectiemant commnicatios® Lo a pletessal fashion.
Plaintifis also wrots thati

- 'ths aebltrstlon jdea Ls vary sspslbls, altbough

wa’ll wiah te sxplors wanoe and applloshle rulas in the

definitive sjresssnt drafring.

Jaly 34, 19%) Latter from Plalatlifs’ compmal £o BG comnssl at 1.
By Soptesbar I1, 193], thars axisted a §3-page propossd
Gattlament Agrossent drafted by BG, Bectioss 10,07 and 10.04 of

that sgreamsst Insluded & bEcad-fors acbitcsticn poovialaa
looking to UMCTTEAL Arbitzatize Rulss assdl ssvislenlog a
Stockbolm, Sweden slts asd the usa of Bwsdish substastive lew.'
Flaintiffs agreed to seviey tla docusant and ssbmlt asy propossd
changas. During this tiss, howevar, cotss of disssstios begen bo
cmincusly appeir within the pirtlss” comsaslostlons.’

On Decesbar 10. 19%), B0 floally reoslvsd & [lve=Qage
ssmorapdus which begloss *Ocymbery Predection Corparatics hae

 emmoITEAL® Is the United Natlons Commisslos on
Intscnational Trede Law.

" Bai, Sufl., Fovesbar 3, 1991 letter from Jeck Grymbarg EO
Hlke Alsxsndsr, Tin-l'nil.i—:nﬂlﬂ&
parieg ths ten sml ona Ralfl hour confersnce call
wa had thres wesks sgo, we Gould not T
avan tha smallest of oy 5. It's bime Chat 1
would llks to glye you commsnts and Tesclve
tha settlesant sgresssyi lessss, asd I will do wy
d—nn-tw:::‘mummuuma bafars
tha L5th of hang=up Ls not my sdditlonsl
commsnte, o bul instesd tha lack of pregrass
upnlqnlq-mm“tm

the following thoeghts |z respsct of ths 11 Ssptambar deaft.”
Hegurdlng the srbitration sectics, the lstisr resds as follows:

Ssotlea 10.01 Me pentinua to baliswe that Ehs
approptiats governing law le the law of Texas.

Gection 10,90 W cootinue to balievs thal the
dppropriate arbiteation sits La Texas.

Depamber 10, 4953 Lattar fres Plalotiffs’ counsel to Defesdants’

counsel ek A,
dubsegiant events relatlog to §§ 10,00 med 19.00 may be

rommariced as follows:

13/10/93: Im & decusent sntitled “Packege
Propaaal®, B @ a Barmuda forum at which Eoglish
law wogald ba .

falfs Is "pacikags rescletion®,
Plalntiffe § forem und Albarts Las.

:l.F.."l:I..FI - dands a 7 deait Bettlemant

i forum, Albscta law,

nd“lj.l ;.:Mt:.iﬂnnl‘ﬂntﬁll.un
Istarsational Comsarolal Mbitration as sdoptsd by
AlbErts.

1% Plaistiffs sesd plx pages of comments oo
ths Maeeh 21 draft. Hopa of the cossants partain to
tha arbltration provisloss.

A f2550 sands a Tl-page draft Babtlesast
m_l. Mo chasge s mads to the arhiteetlos

:.f‘.l.f'lll Thees pages of comnts and wd
s, unralated te the arhiteatlos provisions, ment
alociffa.
8/4/8y  Plve pages of cossants and
changes, unralated to the arhiteation provisloss, seat

BG.

5/4/81 Plalstiffs’ connssl Files s two-page
lattar to 8G la of & final *hassarizng-out®
sanalon to have been Bald in London sbortly tharsaiter.
Mo msntlos Ls mads of the acbltraticsn prevlsloss.’

" A redacted oopy of the letter peads as follows

Mrtmmwlumﬂuﬂnrl.m
aleacs u umbar of sy misonder « . Bassd on
your stlons, we can remove lml'hl.ht:

United States
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Bopas of an amicable resaletlon quickly worwweled, lhowevar.
Later during tha day om Hay dth, BG drafted and sant kg
Plalntifis & one page latiar == with coplas of the Albarta
Arbiteatlon Aet snd the MCITRAL Arbitratios Rulss attached -=
suggaating two ssssntially mop—substsative pevlalons to Bectlon
10.04,"

By tha shd of tha month, the dispute over arbitrability
Bppears to have tiken oepter stags, with sssh slds carefully
staking cut its positions," Hesdless to say, Lhe wigorously-

(Cmitted).
This would leawve, as Losdon imwoea,
[omitesd].

spaced by the es' litigetlon cosnsal. Nr
mmﬂttﬁﬂumﬂﬂh

havs oo u'll.l.ljﬂtl.l.l.:-dlu._ul.. i
S5/10/0 MY from BG to Plalotilis’ counssl wan

nmlﬂhnﬂlhﬂtmml an It reflecte &

)
S/10/% FAI fErom I'.I.l.‘-ll'.L'l'll ﬂ.nl. to B0 [*If
thesa polnts are oot secared, them GFC wishes to have

T

o
pagot latad '::u]. Gettlamant Ajressanl® newer cams Lo pass] no
agrocmant wes alguad by tha parties.

tn Jaly 19, 1994, Plalsblits flled a motica Le stats court
te snforca the “settlemsnt commalcatlon®, contastlsg arbitration
and lasistlog of & haaring. On Aoguat 11, 1994, shortly before
that haaring was Lo have been held, the isstant Botices of
Ramoval ind Arhitration were fllad.

DIECURE oM
Dafendants’ arguuest Lo, ssssntially, ss follows:
ﬂhh“lﬂlﬂi[hll'ﬂﬂlﬁ“
underlying costract.” Usdar wall-settlsd contoest Law,
may agres to additioosl terms sfter tha sigmning

n.tam::ﬂ.uﬂnthl.ﬂl mi:l_:thw The
amobangs of prmilses to arbitcate mf
_l.hnuu

E hql,-.ﬂ awbabl skl
Iu-ﬂ_lﬂ.:uﬂ. dispates. t ta
uumu[-ltu:nlmhuuﬁ:d-m
inaluds == & hare == &n agressest “costilned in an
sxchangs of lettars of talegrams.®
Oppoaition at T-11. M coscludes that Grynbapg, hawisg “agresd
to acblisation® during the cegotlaticns, le mow bound by that
agresmant as it atteepts to prosssute Lis sotlon far hradah of

tha crlginal slgesd "ssitlseat commnleatlos® agreassst .

all thoea iesges ommelderesd by the oourt.")|
£9* counsal (“Our

/369 mx h- B ta F
law and arbiteatlon

of
regent drafts of the Defisitive
tuﬂlll-'l.l lp_r. h:h long altos been placed La

[ 1] m i Jia
o.5. 198 (1% [| thit mnt contraat frapd did
nat preveat tratloa).

' United States
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Grynbarg's reply seatly sxposss the key flav La B3"8
o EJUBEBE !
If this Cogrt aobepts BO's propositlos, thes the

eltimakn trap for the ymary lo comarcial negotistlons
will be created. Whan llpt.l.ll.‘.im ovar fundasestal

dowm ok
e B e B By

rasolution lasquage prowiding for arbitration. If tha

vther party doss sot imsediately objsct, then the flrwt

ramaining Lessss to an krator,
Reply at 13.

The falleoy of BG's argusent is that 1t falls to distingulsk
batwedn two eritically diffscent situatloss. Both beglo with the
partlos sascutlng & cosbrsct, and both and with a dissgresssat
over whathar arbitration is spproprlats as regamis a ssbssquest
disputs relating to the firet (sxecuted) comkrast. I the
nmmaroad chees clied by B3, howsvar, the arbitration provialass
arm contaloed Ln the orlglesal ezscuted coaktzast -- hace, tha
arbitration provisics is is the poaxecuted sgreesent.

This ln bast descostrited by an szamipaticn of ths
conelusion of BS's brisf, which clales that "drynbacrg's argusamt
i liteles differant from the plalotiff*s alais cejected Ln® Darid

b Thzadkald & Co. v, Hetallospaldechalt Lid., #20 F.2d 245 (24
gle.), gect. dism'd, 501 0.5, 2267 W991),

ia 1947, the Theallali pacties sigued a prelimlsary
ageeemant relating ta ihs purchass and sale of oartaln metals
forward coatikcte, A wlth the lostast “settlemsst
communleationy the prallsinacy agressapt cantamplated & moce
formal sgressspt Lo tha fsturs. That slgoed prelimisecy

agreesatt srsted that kb final syressant wvosld bs subjest to
arbitraticn usder Eaglliak law. Jd. at 247, MHareswesr, subsksquest
written confirmet|ons sxfhinged Batwesn the pactles msds spaalfic
referesce to the ralés ssd Tegulatices == which inolwdsd
arbitration provisioes' == of the Loodon Matal Exckasge. Id.
Bansd on theme prlac agoesmants, tha Secomd Clroedt ruled that &
leawsuit-beought Teqardlsg an agreemsst relatiog to the waluaklea
of the ‘fopward metils coskracts should be wubject o arhitratlon
avan, theagh tha suwed=pa agresssst vas sllast regarding
arbitratlon.

In this cass, howerar, the clalesd acblication agressast Ls
darived caly durisq the oegotiatioos over the uoezscuted Fioal
Agzeemant. The prelimlssry "ssttlessnt comnnlcatlon® la this
dispata makes no mantice of arbltrstion, and the Fleal Agressact
was naver agresd to. Timing may not be everything In Life == bt
it in decislve Lo this sourt s siltissts resslotlesm of Plalotiff’s
motia,

Ba's brlef Lo Litteced with casss which follow the Theslkeld
pazadign. It has clted no rifth Ciccuit ssthority which woald
compel danlal of the motios, and this ecurt le thezefore frea ta

# F.3d LA
uu Ht.ﬁl; “ lm% in docusent

“HIAF?* on froat s Wl & btk
||u-l;.|. ﬂnl:llﬁ ralatichahlp lemedistaly thereaftsr)) =
T1E F.2d 248, M8 (TR
CLE. L;'ﬂﬂ.. + UM 0,8. 1870 (1984) |arbltration
lanjuage uded ip

L
partissj lawsult bassd oo alleged
QonLract) |

T-II.IHI- 1‘.- ' 1
taley l:hi'hl.i.l.l.ll"llm of ths sgressent swed spon) .

10
United States
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disagres with those courts wilch bave sadarsed BG's arqusent.’’

COHCLORI0N

This ordar disposes of the [oarth genarabion af Fesowed
Grornbapg casses, and L sppsars [for the tlee belng) that this
eotart will not be callesd om to sddress the marits == barisd,
fittingly, fir balow tha laysrs of jurisdloticnal squabblss which
bave frequantly cooupled Ehis coort s tleé apd attentlen. That
i parhaps fortusste; the titiale baktles over the mile-ar-se
which separates tha Federal Bulldieg from the Jaffarsom County
Coarthoase bint &t litigationi] resources so searly wollmited
that they threates ©o overvhals & mortal judge’s deckst." The
ooart furthar questions whethbar ths percelved tactlical bessfite
of thass laventh-hour rescvals and ahort=1lwed fsdecal-sult=
tarmioating settlimsats cutwalgh thale cowbs.

«Bupp. 18, 03 (B.D.B.Y. 19%1)
{*Deafts of & comtzact, a8 sgresssat to srblirate, cas
pravide the nr.l.l-iti
Righ & Ca., % A 07 [8.0.0.Y. 1942)).

" n-mﬁhuljutm*mw.uthu-.
coat,; and "ﬁ lavolved fn rousing Boward H. Boltimana -- Cha
0.8 delegate to the U.H. Commission which drafted ths WACITRAL
Modal Law == mmm;—-ummaurumun
Loadon & sixtssn-page opinios sttschad to BG's Opposition.

11

@

lm.u.hudn'tn-—utulﬂu'm' s regulosd ko
lnwaks ihe provisions of ¥ U.E.C. §§ 1 g% mig, wnd 9 0.0.0. §§
00 g% peg.s Fladatlf?d® Estion to Asmand Lo hereby GHANTED. As
this court has nassbiect-matter jurisdiction ower thass
ooesolideted goticms, thay are opdersd MEMAMDED purssast to 18
U.B.C. § MAT (e[t tha state district court from which they wra
cumcwed .

stommn this the [ day of Noveabar, 1994

R, dhuid 4]l

United States
Page 6 of 6

140d34 NOILvHLIgHdY

TIYAIOTITWAILIT AN





