Lz ALVENUS 5H. v, DELTA PETR 143

.!ﬂn. A Pupsga, DI

Findings of Fact and Conclusions of Law

1. Plaintff, Alvenus Shipping Co. Lid. (“Alvenus™), 1% a loreign
corporation organired under the laws of England and Wales, with its
principal place of business in London.

2. Defendant Delta Petroleum (USA.) Lid (“Delta™) s a New
York corporation with an office and principal place of business in New
York.

3. Defendant Halley, Calkins & Avallone, P.C. (the “Law Firm"),
is a Mew York law firm. The Law Firm represents defendant Flota
Petrolera Ecuatoriana (“Flopec™), an agency of the Government of
Ecuador engaged in the oil business. Defendant Fleet National Bank
(*Fleet Bank™) is a bank with offices or branches in New York

4. Alvenus chartered the M/T Halifax to Delta pursuant to a charter
party contract dated November 30, 1990, at New York, New York (the
“Head Charter™).

Delta subchartered the Halifax to Flopec pursuant to a charter
contract dated April 30, 1990 (the “Subcharter” ). Un August 30,
1991, the M/T White Sea was substituted for the Halifar in both charter

parties.

6. Charter party disputes arose between Flopec and Delta under the
Subcharter and between Delta and Alvenus under the Head Charter.
Pursuant to a submission agreement dated September 22, 1992,
and Delta arbitrated their disputes in New York (the “Flopec Arbitr
tion"). Omn July 9, 1993, the arbitrators rendered an award in the
Arsbitration granting Delta damages in the amount of 5407737
Law Firm represented Flopec in that arbitration and
in its escrow account with Flest Bank $407,737 .40 recer

to pay the Flopec Arbitration award (the “Funds™). consti-
tute the proceeds of the award in the Flopec tiog in favor of
Delta.

7. On or about September 28, 1992, the HWhie Sea
o Alvenus. Alvenus protested the redels ing premature and
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venus; and noted that a performance claim would be added later for
the second year of the Head Charter.

B. Delta responded to the claims by referring Alvenus to the then-
pending Flopec arbitration. Delta advised Alvenus that it intended to
include Alvenus’ outstanding claims in that proceeding. Delta further
advised Alvenus that, if the claims were valid, Delta saw “no reason
for [Alvenus] not to be reimbursed,” and requested that the documents
for the insurance premium claim and second year performance claim
be immediately forwarded 1o New York

9. On August 8, 1992, Alvenus demanded arbitration against Delta
in London (the “London Arbitration™), named its arbitrator, and called
ummmwmmmmmrmmmmﬂpwmur
It appears that the Convention on the Recognitiorsnd Enforcement
of Foreign Asbitral Awards (the “ConventionNs"applicable to the
London Arbitration. See 9 US.C. §201 {Wﬁt 1993}, Prior to
H::mmm:n::n:ﬂdﬂm.:ﬂunm #3. Delta had not
responded to Alvenus’ demand, arbstrator or taken any
ather step with respect o the Londen, Agbitration.

10. On Ociober 12, 1992 Le, Md*aﬂqwm;m firse
arbitration demand, Mr. Milonas 5{ Defta telephoned Mr. Crawford of
Ahcﬂﬂ.ﬂllhﬁnﬂkmﬂﬁﬁh&mmummdﬁhﬁllﬂu
mdq:umd.h{rﬂmu"h{r Milonas said that the only source
of money to pay the claifns of Alvenus was the money to be recovered in
the Flopec Asbitratidn Delta does not deny that statement.

11. Several of the tlaims on which Delta recovered in the Flopee
A.rhmnnntm t of or are the same claims as Alvenus' claims

against De s action and the London Arbitration. For example,
mmis;mmmmmmm
ments “s OPA |0l Pollution Act of 1990] additional premium
for US., as well as the performance you claim for the second

w-ﬁhmw thereafter complied and sent Delta its documents in
sipport of its performance claim and the insurance claim in the amount
‘uf $70,990.77.

11 Alvenus presented the insurance claim to Delta in the amount
of $70.990.77, and Delta submitted the exact claim in the exact amount
and recovered the exact amount against Flopec in the Flopec Arbitra-
tion. That same claim is contained in the present complaint and in the
London Arbitration.

13. The performance claim was a claim for a bonus allegedly due Al-
venus under the Head Charter for exceeding the performance provisions
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the Head Charter. Alvenus submitted a performance claim of approxi-

tely 230,000 and supporting documents to Delta, and Delta passed
Alvenus’ calculations and documents for the performance claim to Flo-
and stipulated its value to be 5198 643, and this amount was awarded by
the arbitrators in the Flopec Arbitration. That same performance claim
is included in the Complaint and in the London Arbitration.

14, Afrer obtaining an award against Flopec in the Flopec Arbitra-
tiom, Deelta filed a petition 1o confirm the arbitration award on or about
July 20, 1993, [n the Maiter of the Arbiranion Berween Delte Perroleum
{USA) Led amd Flota Petroleum Ecuatonana, 93 Civ. 4982, The award
was confirmed on August 20, 1993, and judgment was entered on the
award on September 15, 1993,

15. On August 9, 1993, Alvenus commenced this action 10 recover
damages from Delta in the amount of §1,271,877 36, Alvenus obtained |
an order to show cause with temporary restraining order which tempo-
mij:n;mmdth::l:f:ndmnh-nmdq:ulmguim:Fundsmdmw

a preliminary injunction enjoining the defendants from disposing of
the Funds pending the outcome of this action. (The order to show ¢

was referred o Judge Preska as the then-sitting Part 1 judge.)

@ 16 On August 20, 19%3, Flopes and the Law Firm sesved and fiod .

their Interpleader Complaint, secking to have the Funds deposited
into the registry of the Court. Flota Petrolera Ecuatoriana v. Delta
Petroleum {USA) Lid, Alvemus Shipping Co. Led and Fleet National
mt,mch 5678 (JFK) (hereinafter referred to as the “Interpleadery

Action”). (The Interpleader Action was accepled by Judge F.'.uuuﬂ
related to 93 Civ. 5535.) '

17. On Sepicmber 10, 1993, the Court heard argument on Advesis'
nmtnnfmpmhmmuyrd::!lﬂdﬂdulmnmnmdmﬂﬂhhﬁ:r-
pl:-:hrmundummnr:mnmmrmdﬂthlmms
consent, Judge Preska heard argument.) At the conclpsion of the argu-
ment, the Court rnlnd:hummh:dd:mmwmca1mmmﬂ
likelihood of success on the ments of its :I:;uigmﬂ Delta and
had made a sufficient showing that any j mrdedwnubdh:
ineffectual so as to warrant a hearing on tha 1s: the continuation
ammmmmmmmnrmmm
Gmimﬂduhhnmbﬂu‘lnﬂﬁqm dismiss the interpleader

complaint. .
18. At the conclusion of the Sep lﬂhurm;l.ﬁh'mmuquﬂud
.dhmmn!ﬂﬂunnﬂup issue. Over the cbjections of
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Dielta, the Court permitted Alvenus limited discovery on an expedited
basis and set a hearing date of September 17, 1993,

19. After numerous discovery disputes and the parties’ agreement
1o adjourn the hearing sine die, the Court eventually ordered all discov-
ery 1o be completed by October 12, 1993, and the parties 1o advise the
Court on or before October 13, 1993, whether either parry wanted a
hearing (which the parties were subsequently advised would be held
on October 15, 1993, if a hearing was requested).

20. On October 13, 1993, in a telephone conference between the
Court and the attorneys for Delta and Alvenus, the Court was advised
that neither side desired a [ive beaning, but both would instead rely on
written submissions. Those submissions were received-in October and

21. The depaositions and financial documents cofithined in the parthes’
submissions show that all of Delta’s stock is beld'y its parent, lonfan.
Spiros Milonas is the President of Delta @nd Jonian. Delta has no
employees. It uses lonian's space at 1790 Brosfway, New York, New
York for a 51,000 monthly fee and sy-work contracted by Delta is
performed by lonian employees. Delfa 8id not pay any compensation
to anmy employee in 1991, 199200r, 1593, Mr. Milonas presently owns
18 percent of lonian's shares.

21 Delta or a predecessar has been in existence since 1984. From
the documentation produced by Delta for 1991 and 1992, it appears
that Delta had: lwﬁutmhlemu[fi-iﬂﬁm}m 1991; a
negative taxable incomeof (5-1,004) in 1992, negative taxable incomes
in 1986, 1988, {989 and 1990; §1,780 in cash at the end of 1991; $4,293
mmsha.uui_:nﬂﬂflm total assets of 183,912 at the end of 1992
{consistiag mainly of accounts receivable); a debt (from alleged loans)
of S417,7D8-f0 its parent, lonian, at the end of 1992; as of B/31/93,
assets,of $477, 740 (all of which were accounts receivable), out of which
_$406,737 was the proceeds of the Flopec Arbitration award; and zero
Lash as of 83193,

23. As indicated above, Delta's Balance Sheet for 1993 (as of August
31) shows total assets (on an accrual basis) of $477,740, Delta'’s State-
ment of Income for 1993 (as of August 31) shows revenue (on an
accrual basis) of $48.000 from “Management Fees," and $406,737 from
some “other” source. That “other” source is the Flopec Arbitration
award. Therefore, Delta, a company that generated sales (charter hire)
from its shipping business of $4,031.437 in 1991, and $4,226,750 in
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1992 has been reduced to accrued revenue of 56,000 a month since
Mr. Milonas spoke to Mr. Crawford in October of 1991

24, In 1991 and 1992, the chartering in and chartering out of the
vessels Halifer and White Sea was Delta’s entire business. With the
redelivery of the White Sea o Alvenus in September of 1992, Delta
ceased doing any significant business, as its general ledger sheests for
1993 show. Delta's Statement of Cash Flows for the eight months ended
August 31, 1993 shows its cash reduced to zero at the end of the period.

25. Although Mr. Milonas made reference in his deposition to seek-
ing another charter for Delta or doing some odl trading in the future,
there has been no charer since September 1992, Delta’s only present
business is as the middleman manager of a tug (the Hercules), which
management it subcontracts to lonian.

26, The deposition testimony establishes that Delta’s insolvency is
not unintentional. Mr. Asante, an accountant for lonian, who prepared
Delta’s 1993 Balance Sheet and was in charge of Delta’s General
Ledger entries on a daily basis, testified that it was Delta's practice o
keep its checking account at zero at the end of every month during
1993, For example, in January 1993, Delta began the vear with $4,293.26
in its checking account. It received 516,333.27 from lonian on Jamoary

@7 (for what, Mr. Asante could not say), raising its cash on hand to
520,676,532, Delta then paid 518,000 to lonian on January 11 (for what,
again Mr. Asante could not say), thereby reducing Delta's available
cash 1o 52.676.53, Delta paid $748.16 1o MCI on January 15, which
reduced its cash w 51,928.37. On January 22, Delta ransferred {
$1,928.37 to its parent, lonian, emptying Delta’s account of all cash
of January 22, 1993, Mr. Azsante, however, had written a 367263 che
against Delta’s account to MCI on January 15. To cover the
lonian transferred exactly $672.63 to Delta on January 26, Keeping the
account af rero. On January 16, Asante wrole a $256. L BERITSE
Delta’s account o Delta's vice president, Mr. Duhql..gnd!hunh:nt
was covered by a transfer of exactly $256.44 from.Joniaf'¥ account to
Delta’s on January 27. Mr. Asante apparently"overjocked a $59.06
check that had been written against Delta’s_Secoiifit on January 28,
and 50 the month of January 1993 co Deita $59.06 over-
mmmmmFﬂrmyﬂl & transfer of exactly
$59.06 from lonian to Delta to cover the overdraft.

27. Mr. Asante also testified thal anding orders were given by Mr.
mmm;mmmﬂMMrﬂlh'smduh

of lonian's account.

L - p'—,_t——
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28. Of the nine transactions that occurred in January 1993, six of
them were money transfers between parent and subsidiary, Except for
three telephone of communication bills, there i no sign of business
or financial contact between Delta and anyone other than its parent
for the month of January 1993. This pattern remains essentially un-
changed for each month since.

29. The policy of rero-based, or near-zero-based, checking appears
in each month of 1993, as shown on the General Ledger. For example,
to stay at zero in February 1993, Delta transferred to lonian the entire
$129,539.33 arbitration award Delta collected from a company called
Fritzen. Delta’s witness testified that this payment was made to pay
down loans owed by Delta to its parent, lonian. Delta's witness also
tﬂnﬁndfhuLfHannchmrdﬂamdeulu,thqrm}uMbemd
to pay atorneys and as operating capital.

30. In summary, as it now stands, Delta has no/asket®: o cash in its
one bank account, does no business (except or tughoat manag-
ing arrangement), has no employees and no offige of its own. lonian
has already taken over a substantial arbithation Sward won by and paid
to Delta. Based on this history, the likElihood is high that the Funds
will be paid to Jonian if Alvenus® rights'are not protected by this Court.
That would be particularly case since Delta succeeded
in its arbitration against part, by presenting claims that
behngmﬂmnm ‘documents, and on calculations made
by Alvenus and p o Delta.

31. This Court hag Suljest matter jurisdiction pursuant to 28 US.C,
§1333,

32 [nﬂadmng V' Metji Milk Products Co., Led., 919 F.2d 22, 825-
27 (2 Cir. J990), éert. denied, 500 U'S, 953 (1991), the Second Circuit
mdrhé mmmhmmwmnm
aid of a is consistent with the court’s powers pursuant to
§. Convention. 919 F.2d at 826

~Advenus has moved for, inter alia, a preliminary mjunction and/
order of attachment enjoining the defendants from disposing of
*tﬁ:quuqthennmdluithhpuﬁmmMmunﬂw
' attaching the Funds pending the outcome of the London Arbitration.

M. Under Rule 65, a preliminary injunction will be issued upon a
showing of irreparable harm and the likelihood of success on the merits.
J5G Trading Corp. v. Tray-Wrap, Inc., 917 F.2d 75, 79 (1 Cir. 1990). As
found by the Court at the conclusion of the August 20, 1993 srgument,
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Alvenus has demonstrated the likelihood of success on the menits

Eﬂcn,lrrepnnbh harm is the remaining issue,
. A5 a general rule, oreparable harm is not present when the

intiff has a claim for money damages. fn Re Feir & Drexler, Inc., 760
F.2d 406, 416 (2 Cir. 1985); Horworth v. Blinder Robinson & Co., Inc.,
903 F.2d 186, 205 (3 Cir. 1990). However, an exception to the general
rule exists when it is shown that a money judgment will go unsatisfied
sbsent equitable relief. Hoxworth, 903 F.2d at 205; Fleet Nar. Bank v.
Trans World Airlines, Inc., T67 F.5upp. 510, 517 (S.D.NY., 1986); Team-
sters Freight, eic. v. Southern Forwarding Co., 424 FSupp. 11, 13-14
(M.D. Tenn. 1976).

36. Alvenus has demonstrated that absent equitable relief from this
Court, a money judgment in the London Arbitration wall go unsatisfied.
There is nothing in the record that even remotely suggests that Delta
could pay Alvenus’ likely award in the London Arbitration. Accord-
ingly, Alvenus is entitled to an injunction pursuant to Rule 5.

37. In the alternative, Rule 64 incorporates state-law provisional
remedies. One such remedy under New York law is an injunction in
aid of arbitration pursuant to CPLR §7502(c).

3-! Sutl:uﬁlﬂ{c]pﬂmulmmm“mmmm
i in aid of arbitration where it appears that an award “may

ineffectual without such provisional remedy.” CPLR
§7502(c). The movant's burden of proof under CPLR §7502(c) might,
therefore, beseen as less than the burden of proof applicable to Rule
65 injunctions, se¢ Drexel Bumham Lambert Inc. v, Rusbsamen, 139
AD2d 323, 531 N.Y5.2d 547 (1st Dep't 1988), appeal demied, 72
N.Y.2d 203 { 1988), although Judge McLaughlin indicates in his Practice”
Commentary that the burden of proof under both Rule 65 and CPER.
§7502(c) should be the same, ie, irreparable harm. McLaughlin: Prass,
fice Commengary, N.Y. Civ. Prac. Law §7502 ( McKinney IE!EJ]“I}S
Applying the stricter standard cspoused by Judge McLaughlin, the
result is the same in this case — Alvenus has carried that berden in
d:mmmmlmlmlmdnmrmtrw&ﬁl“mqh:
rendered incffectual” wﬂhmtnquni:l:r:l:fluﬂ_ﬁqthuwnhmn
injunctive relief it will be irreparably harmed. |

39, Cooper v. De La Motobecane, ﬂNY.&l”@.ﬁHTEIﬂm,
42 NE2d lm{lm}.umhlrmlhnmm:nm;umuuﬂm
ﬁdnruﬁmﬁmt:mpammﬂrmmpmhmumur
a preliminary injunction under Rufe8§. Cooper also conflicts with
B.mﬁnv”mﬂlﬁtﬁmﬁﬂm EH.'JIEFMEEE,EE-EH{I

[
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Cir. 1990), cert. demied, 500 U.S, 953 (1991). In addition, Cooper itself
recognizes an exception for claims arsing out of mantime contracts
{such as the charter party invobeed in this case). See Cooper, 57T MY .24
at 415, 457 N.Y 5.2d at 731. Finally, Cooper was decided before the
enactment of CPLR §7502(c), which permits antachment or injunction
in akd of arbitration. In permirting imjunctions in aid of arbitration,
CPLR §7502 brings Mew York 5tate in line with every signatory of the
United Mations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. See McLaughlin Practice Commentary, N.Y,
Civ. Prac. Law §7502 (McKinney 1994) at 76
Accordingly, it is ordered that defendants Law Firm, Flopes and’
Fleet Bank shall transfer the Funds plus accrued imterest, if afiy/{the
“Trust Funds™) to Cardillo & Corbett, as attorneys for Peith, The
Trust Funds shall be deposited in an interest-bearing trust account of
m:mrmh:muwmﬁﬁﬂhuhﬂﬁiﬂﬂn{ﬂh
identity of which is 10 be made known to counsel far-Advenus) or in
some other interest-bearing account, as agreed upon by counsel for
Alvenus and Delta; and it is further ordered thatDeltaand its attorneys,
Cardillo & Corbett, are enjoined from transferring the Trust Funds or
any interest accruing thereon, except as sat forth above, pending and
subject to the outcome of the Londen Afbitration between Alvenus
and Delta. The ultimate right to the’ Trist Funds and any inferest
accruing thereto is to be determined by the outcome of the London
Asbitration; and it is further dedéred that as Alvenus and Delta have
mmwmm-mmmmmﬂwh
mmmmmmmmmmmmﬂm
Charter and their agfeement in this Court; and it is further ordered
that upon the compietion of the transfer of the Funds to Cardillo &
Cu’a:r:md:mdihm:th:lawﬁm.mpu and the Bank are dis-
missed from This ‘sction. This action, 33 Civ. 5535, s stayed pending
the conclusiah of the London Arbitration; and it is further ordered
that thé Intérpleader Action (the action bearing Civil Action No. 93
Emﬂmmumtwndmgmmm:ﬂmipp:ﬂmm |
mafterhand it is further ordered that under all the circumstances, |
wicluding but not limited to the fact that the funds in question will be
‘sarning interest, Alvenus is to file an undertaking as secunty in the
amount of $10,000 within ten days of the filing of this order.
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