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CHIOS CHARM

Tetitlonsr, ¥ aTY. 431y ()
- pgaluat -
RIONDA; CEARNTEONW-RIONDA [TAR ERST]

LTD., CIANMIECH-NYOMOL COMVANY
m.: CIARNIECN-RTONDE ﬂmn*m| me.

POWTA POTONATOR, §.9.0.3.
ERLNICH AMD CROER
Fetitlonar Chlon Charm Shipping Company [“Chica®),
moves, pursuamt te § U.8.2. §§ 9 and 307, ta confles &R
arbltration saward rendered In Its Zever &m July &, 19934
Raspondants Caarnlkov-Rionds (Par Best], Led. ["Far/Easc®),
Caarnikou-Rionds Compiny, Ino. ("C-R Co.®), and Caariiow-Klonda
Trading Compary, Ina. (*Trading®| opposs comfirsation ss to &ll
partles sxcapt Far Bast. For the reasand Alscusssd balov, tha
arbltration sward le conflrmed caly ad Eo Fer East.
IACTEAL BASKGACUND
chios owns tha H/¥.Chlos Charm, & chartar vasssl. Om
Juma 18, 1991, Chlos, throadgh lts sgent, Stewart Alsxandar & Co.,
inc., swscutsd & chagiey party contract, preparsd by Chics, which
nassd "Rlonds® ks the chartarsr, Tha psosd chartacer, Rlonds,
did mot sign the chartsr party contrect, and chs contrsct wad nat
forvarded to the chartarsr’s brokear, Wirsl Marine Corparatlon

(*Miral®], until almost a year lster in May 1953, In Listing
"Riopds™ ss the chartersr, the checter party, pstitlonsr
contands, was refarcing to all Ehres respondent cospanies -- Far
Esat, C-R Co. and Trading == collsctively. MHiral asserts that It
acted solely on behsll &f Far Esst when It megobtlated and snleced
into tha CBATLAL RATTY.

‘The, charter party wves parforsed without dLfflowlty for
abouk phe ysar. Durlng that tlee, the bulk of the docunents
axchanged, pursibint to the charter party contract wers slther
direched to, ar listed Far East am the charterer. On ac lesst
fwe cocamlons, however, Onloa ves Lnetructed Lo maks & regulred
paymant undsr ths sgreessnt Ints an socount held by C=R Co.

In ar about July 19931, a I]IF.I'III aross undsr tha
charter party contrast, snd Chiss ssught arblirstlon In
sccordance With the arbltracien alsuss of the charter parcy
conbract. Chles motified *Rlonda® of Ite desice to arbitrats the
sattar By telexing C-R Co. st Ome WADMlsw Btrest, Mew York, Wes
tork.! David Ralnah, sn cfflosr of C-R Co. and Treding,
caEponded to Che telax addresssd to C-R Co., and appolnEed an
arbitrater ®on bahalf of chartarecs,® slgnlng the telex “David
Beinah Caarnlkcv-Rlonds Trading Company, Inc. [“Trading®)".
RBalnah Is nelthar an afflcesr nor an sasployss of Far Bast,
Raspondsnts comtand, Rowevar, that ths arbltrator vas sppointed
on behalf of Far East pursusnt to & contract obligating Trading

' chios scguirsd this sddcess from tha captlen on
correaspondance batvesn the Charterar and lteelf during bthe ccures
of tha chartar. This was the oaly sddress which Chles had Cor
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to provids adelnistrative services for Far I-m,I

In respenss to two telephons mesidged [rom the chalrman
of the arbltratlon pamsl vequastlng that “Rlomds® proposs o
haarlng dats for the arbltrstlon ssd subslt the nams of thalr
rapresanting attorney, Ralnah contsoted the chilrman and Informsd
him that Fac Eask and C-R Co. hed csased operationd. Halnah
axplalnad that he perledically plcked up the mall daliversd to
the dissolved comspanies at thelr old cfflces and on one socaslon,
had recelved the telex addresssd to C-R Co. at One Willlam Btrest
requesting the arbitration haaring. Although Relpsh admitted
having appolnted an arbitrater "en behalf of chartecers® Im
responss to that telsx, he also stated that be had not recelved
any sdditional Instructions as to the arbitestion and thet he did
not sxpect to recelve eny In the futuce sincs the cospanlas wezs
no longer in business, Relpah never disavewed the appolntsant of
the arbltrator, nor did ha sver sssk & stay of tha arblerstion.
The chalrman kept Reinab apprised of the status of tha pending
arbieration and sant numarous lettera to "Rlonda® advislng tham
to appear at the hesrings, but Relnah never appeared, and mone of
the respondents sver deslgnated & reprepsnbstive.

Having peceived no response from “Rionds,® tha panal
procesdsd with the srbitratios bassd on the documantary evidence
prasantad. The panel pandersd ite final swerd on July &, 1933,
gramting chios ite detentlon claima, plus Interset and
arbltrators’ Ceas, Ln wn‘ascust totalling §70,468.01.
further provides for saditional intersst 1n Ehe svent Chics Le

The sward

not pald prompcly.
Tha award ganacally cafers to tha partles as "Owner”

and "chartarar®. Howaver, the mward in §wo places nisas Far Esat

an tha chartsrsr. Flest, In the' llst of the parties’

rapressntatives, the svacd ldentlflss Chics's counsal as iths
Ownar papragsntablve aRd Far Esskt as the Chacbecst

raprassntative, “The second rafsrence to Far East Is In the lsst

parageaph of the ssctlon of the wierd snbtltled *Tecks":

Tha Pansl Clnally recelved from this former
Raprassntative [Relnah], am sddress which ha had bean
adviaed was the last cemtact of the former Charterer:

cearnlkow-Nlonds [Par Bask) Ltd. ["Far Bast™)

411 TSIN SHA TSU1 CENTER

EAST WING, &8 HODY RORD,

TEIN EMA TEUI

EAST WOWLOOH, HoWG BOHG
to which the Chalrsan wveots & final letter, and to
which the Jocal Raprassntative hh‘.mu’f"i ko
forvard all sorrespandance previoualy s ks him by
cvmars [afc] attornay. Tha Fanel gave Charbearar
naotles, via tha Hong Kong sdresses [ll.ul. that If mo
raply wice recelved glving Chacrtersr's deafensss; the
Fans HMM have no albarnative but to review documintas
now ln lefm [Ela) t;lunim, and remndse & Floal Award
on the sasumptlopn that Chartarer bhad no farther
docusentation to add to it's (sic) defenss.

AlEhowugh the avard dld nekt relss to sither C-R Co, or Tradlng, &
copy of the sward wvas sant to Relnah st One WLLlles Stcest; the
Haw Tork Cley addrass of C-H Co. To sneure that Far Bast
recaived notlee af the award, ths chalraan reguestsd that Ralnah
forwvard an axtra copy of the award to Far Esst st lks Hong Kong
addrasm.
LIACUNBICN
Chilos sssarts that all thres cespondents are bound by
tha arbltral avard sgalnst *Rionds® because they (1) wers
L]
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slgnatoriss to tha chartar party contrack) (1) appolntad an
ncbltrator; snd (1) wvers, In sssence, alter sgos of ssch othar.
Respondents do not contest the walldity of the svard as it
applies to Fer Eask. Howsyer, they arges thet C-R Co. ind
frading are pot beund by it terss becsuss nelther company vas a
party to the contrpet noc did they sver sankfest any Inkentlon to
be bound by the everd, Albsrpatively, respondents arque thek
svan Lt C-R Co. ond Trading are deamsd to bave conssnted to the
arbitration by sppelnting sn arbltrator, only Far Bast ls bound
since the awerd ldsntifiss Far Bask as the Chartarar.

Bath partles have confussd the central issus [n this
cass. Ohioa ssaks to convert this confirmstios procssding Imto
an snforoasant actlon, whille respondsnts Incorrectly smsart that
the srbltraters have the ssls authority to detarmine who Le Gound
by an arbitral award. grien shigoing & Treding Co. ¥. EaStern

Btates Fatcoledm Corp. pf Pansas. 8.4., 313 r.3d 298¢ 180-01 (1d
eir.), cick. danled, 173 U.5. B49, B3 5. CE. 147((1983))

Bldrocarkuros v Darlvados, C.h. ¥, Lanos, 433.F, Supp. 169, 174
(B.0.M.¥, 370}, Howiver, the scls Desus Which 1 must determine
i wnich party Ls bound by the arbltral wvard.

on & coaflrmation sotles, Judlolal reviev of an
arbitral swvard e rether naprow, and s limited to determlnlng
whether the srbitrators scted within the scops of thair sutharlty
in rendezing the sesed.| United Papscworkers Ink'l Undon v.
Misgo. Ing., 484 W0R.\39, 14-37 108 8. Ct. 264, 370-71 (1MT))
Lesal 1193, Drog. Boss. § Health Cars Emplaysss Unlon v. Keocka

Drug Co., 956 F.2d 23, 34-28 (34 cir. 1993). As arbitral swerd
wast ba conf lresd unless (1) one of the statukary sacsptlons
Ilsted In & U.5.C. § 10 applias, (3) the srbitrators acted In
munifast dlscegard aftha. lsw, or (3] the arbltral swvard {s
incemplats, sablgéous,) of contradiotory. W U.5.C. § 19 [1993))
Tramait Chaunity Co. v. Treswlck Nelssursnce €o., §99% F. Supp.
LME, 13S0~(BD.N.¥. 1987}, aff'd without oplaion, #41 F.3d 1117
(3d Ele, aned) .

Assuming for the sika of argusant that tha charter
party contrsct beusd all thres respondent corporskblens ts
arbltrate this disputs, neither C-B Co. nor Tradlng can be bound
by tha arbitral svard. In & confirsstion procesding, s court msy
not second-gusss Ehe sarlie of the sward. HLlkg §. wan, Y44
.8, #17, 436=37, T4 8, Ct. Je2, LN7-08 (1551); Hrooks, 9546 F.2d
At 3%, Wmile a court may eodify or oorrect am awdrd te
wccomplinh the arbitrator’'s sctissl [ntent; [f the Lsnguage of the
wward ls ®o unclesr or sabigows that the arbitrater's intenk can
net ba disgerned, tha court must send the svard back to Lhe
arbltrators for elaciflostlon. % U.8.C. § i1 Basciues Ine. £g.
¥. Bsagull Conpenis Maviers. B.A.. 774 F.3d &4 (34 cir. 1985)
[denylng confirmatlon ssd ressnding sn srbltral svard to the
arbltratlon pansl te clarley an ssblgulty).

Bassd on the plaln language of the swvard, gea Folksays

Buslg Publiabers. Iog. . Walas, 908 r.id 1es, 110 (34 gl L993)
jelting with approvel the lover sourt's confirmation of an

acbltratieon avard bassd on lbs clear languags], [ cencluds that

United States
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C-R Co. and Tradlng are nat llabla undex ﬂugbdl‘-rll. dvard. An
discusssd sbave, the arbleration sverd nawed Far East alons, and
an interpretation that yould make C-R Co. and Trading Liabls
woidld ba Inconaiatant with the svard's plaln languags. Chics has
not Introduced any evidence Ehat the arbltrstors Intended to
imposs lisbillty upon C-R Co. and Trading, Thus, I sball cenfirs
the avard In scoordsnce with lts sxprass terms, making Far East,
and Far East slope, llable undar tha svard.

Chics further assapts that sven If the arbitration
sgraassnt did not cbllgats C-R Co. and Trading to srbltrace
disputes arlsing under the chartsr party contract, thess sntitles
ars bourd by the arbltral sward beceuss they manlfested sn intent
to arbitrate by l_ppn-.lntln[ an arbltrator. I dissgres.

it is wall-sattled that men-slgnatoriss to sn arbibeal
agraament Ay be bound by &8 arbltral sward Lf they gleaclly asd
unaBbloupusly demonstratsd en intsst to bs bound by thé arbleral
@vesdasovio v, Unlted Alr Lings. Ince 933 F.2d
piee, 1105 (id clr.), gazk. dapled, __ U.8. _ . L1L.N. Ct. 205

{1991} Iranmial Havegagag. B.A. . Redlrakossanditssiskabar Haic
Boandia XXIK, 782 F. Supp. B, 851 (E.OON.Y. 1991).0
bamarstraking a clesr and unsmblguats (ntent to be bound,

proossding.

howsvar, Involvas sors than sepely wepding an amblguous telex

i Chice cites Wmlm_nlqimln_ld.ﬂ.-_hn.
1004 & M.2,-2230, In support of lts t that mon=

signateriss to-an arbltratlen sgreement can ba hald
1iably an arbleral swvard. Halg is inapposite
becauss thet cass involved an snforcamsnt, &8 cpposed

te a conflrmation, procssding.
7

d

appalnting an uﬁntur, For azasple, ln Gvopdencylg, & clear
ard unambiguoua Intant was found wheare the non-slgnatorles mads
no objections to the arblecsl procesding, particlpated In the
arbitratlon, and Falled €0 seell judioclal IsCarveantlon te halt the
arbitratlon. 9§33 P8t 0108, Siallarly, the court In Txanscel
cafused to vacats anarblecetion averd vhers In sssking to have a
prior forslgm judivial procesding dississsd, the nom-signatory
had argued that the dlspute was governed by the arbltral
agresnsnt.

Cartalnly, when viewad agalnst Ehla Backdrep, tha talax
frem Rainsh appointing en scbitrator "om behalf of [unspecifisd)
charterars?, standing slons, doss not sanifest a olear and
unanblguous Intant on the part of Trading amd C-R Co. te
atblbrata, partlewlarly vhen nalther Trading nor C-H Co. ever
partlcipated In ths arbitratlon procssding. Conssguantly, I
poncluds thak nalther ths Rainah telex nor any othear conduct By
Trading or ©-R Co. durlng ths arbliration descnstrate Lhe
requisits clear and wnsablguouas Intent to arbitrate.

Lastly, Chics argues that tha thres "Rlonds® companies
conduated themsalves s altear sgo antitles Ehreughout The chartar
parformsance, and aw such, should be llabls for tha cbligatioms of
the others. Although Chios may have & claim sgelnst C-R Co. and
Trading wender an altsr sgo cheory, s sabtlom to conflem an
arbltratlon award ls nok the proper procadurai stage to ralse
such & clals. prlen Shipglng, 313 F.34 ak 361 Halley Optigal

Gorm. ¥. Jegar Int'l Markstimg forp,, 753 F. Supp. 818, #13

United States
Page 4 of 5

180434 NOILVHLISHY
TVNOILVYNEHILNI



e TRV E A0 BNOLLYI TN ATTVEN |

I01-EIS0ws-508 - AT G0 E D0

(85.D.M.Y. 1990). QCL. Carte Blancha (Oingspors) PLe.. Ltd, ¥.
pinars Glub Ingfl, 3 F.3d 34 (34 cir. 1993} (In an sctlon to
compal parent corporation of franchiscr to satiefy srbltral awvard
obtalmed sgalnat framchisor, the court conducted sn altar sgo
smalysis bolding that the parsat corporstion was mot liable for
khs wward) .’
COHCLUSIOH

For thas ressons set forth abows, petitiedar’s motiom to
contirm tha July &, 199) arbltration sward s GRANTED as to
respondant Cosrnlkow-Rlonds (Far Esst] Lid., end DENIED a8 to
raspondents Ciarnlkow-Rionda Company, Ihc. and Crarnikov-Riocnds
Trading Company, Inoc. The Clafk of tha Court Is directsd ta
antar judgesnt in acosrdancé with this oplnlen and Order.
§O CAUERED

Datedi MWav York, Wew York
April 14, 1§99

a An alter ego Lheory regquires substsstisl svidepcs -- mot
prapant an Eha recerd bafors ma -- Chakt .:u'l:l.l'.l.ul:r
saparate corporata ldsntities wvars disregarded. Lémod,
83 r. « BE 172. Tharsfors, aven if the preasant
conflemation motlen wers tha forus to address
chioa’ altar sgo clalss, I would not declds this lssue
given tha sparse svidemtlary cecord bafors ma,
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