dant has nod even been mviedved |6 Lhe
hattery - reaking business  Defendsni of
fered evidencs inchading myvolces, rancedled
checks wnd variows memos decumenting his
liawinenn metivity, AN of the evidunce Lk
ing isgeiher convinces thim Court thai st
inioal, [hefendant bresched the comirmetual
agreement by fuiling to hire an secouniant,
Under the agreemenl, Flaintill was pet
entitled Lo profil sharing checks until the
busintss made & profit.  The invaicts pre-
sented prove that [belendant wes engaged
in the batery-breaking busineas, Al
though the evidence does nol give ibe pic-
ture of an klesl business arrengement, g
does sl esnvinee Lhe Courl by & progon-
derance of the evidence Lhal the Delendant
bms been fraudulent in his busineas deal-
inge or that the [lefendsnt participated |
frwid vr defslenisn

In resching the eonchusion found herem,
the Court has comsidersd il of the evie
dence, exhibitn wpd srguments of counsel,
regardless of whether or nol they wre ape-
cifically referred to in this opinion,
Aecordingly, il is
RDERED that the debt ol Ten Thou-
sand [hollars (§ 10000 0] swed to the Plein:

GfT by the Defendunt be, snd B hareby,
DS ARGEABLE,

In e HUPP INDUSTRIES, INC., Debior,
Hure I!H[HHTI.I.H., INC., Plalmiur,

W,
ENVIRONMENTAL mlml@
AMALGCAMATED PTY

INC.. Defendan, A\

Hankrupicy Mo, ﬂll
Adv. N,
United Sastes Rankr Coiart,
NN, (hhea, KD
July ¥, |93

Chagiter 11 debstar breghi sdvamsiony
procevilang agmimst Sustralisn parpration,
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wwwking L al property, ahjectang o
eufjuerulasn's claim, seeking estimation of
elaim, nod alleging beeach of eontrace,
fraud, mnd eonversion, Corporation fiked
inidian to compel arbdirution sel for stay
pending  arbitration. The Bankrupley
Court, Rundolph Haxter, J., beld that debts
or would be compelled s arbitrate, esd
adversary preceeding woull be ateyed
perding srbitration

Ha ardersd

1. Hankrupicy #=E1§7

Chagter 11 debtor woald be compeiled
o srbiiraie, and deblor's adversary prs
eopding  against  Australian  cwrperation,
seeking lurnover of property, objecting o
corporalion’s cluim, and alleging breach of
conirkel, fruud, and comvernbon, would be
stayel pending srbitration, where unda

h:ﬁﬂn-umm.d"mungtz: W

meni'’ contained provisons for srbi
of all dispales relating to mattgpe
I, Bankruptey ®=204842)

When Chapter 11 “wilwernary
proveeding Iml'r-nl !dnlrlﬂ. 3
tion thal wss pok wi kruptey court’s
CiHE |uru-dltt d & "'ln'dulm-l wilolT
aliegutmns, al creditor’s claim,

un]: r-qun claim estimatban whick
“@'lﬂiﬂ coirt's core jirsdic-
uu-n rig al resolving mailer

weu l!l"lihml.ldull bresch of conlract
ma w wiil Lhe prineipal sction, pr
Ff'ﬂ-‘*ﬁtﬂm: those matters within
core  jurisdiction, # US.CA
IETIRNE), 1584

1. Hamkrupicy ®=3a3]

Ahhough Bankrugitey Riibe allows sul-
mission af maller o wrbiirelion whers
thera s agreament by sffecied pariies, ne-
ther thal rule mor sy rule prechudes sub-
mission of maller to arhitenlion absem)
sgreement.  Fed Rules  Hankr Proe Rile
Wiwe), 11 USCA,

L Hankrupley #3611

Canvention on Recognition snd Fn
farcemsent of Foreign Arbotrable Awards

IN

manduisd Chagter 11 sl

o clsima wnider levnse agreemsenl sml
“wllag sgreemend” wnd Australinm corpe-
mls's coanlerclnime, sinee botl Dniled

paced dispata
el

& Arbitrallon =11

Serong ledernl policy favoring arbsilin:
wa i@ o be ignorsd oaly where parly
arbitration presents clesr conflicl

with snother federnl stalule,

1. Arhitraiion =] .2

Federsl puley favering srhitration ap-
s with wpecinl foree im field of inlerna-
toiial Eomamernce.

David H Wallare, Kelley, MeCann & Liv
gutong, Cleveland, OH, For plainiiff

Balph Brubaker, Squire, Samders &
Dempsey, Cleveland, OH, for defendant

MEMORANDUM GF CETNIN
AN GRIER

HANDMILIFH BAXTEHR, Bankruptey
Tadge.

Im thia proceeding, the Caurt must dirler-
miaw whether an internatsonal cosmimereial
despule whoubd e submitted tiv arhitralion
o sdpsdicated in U Beskrupley Caurl
Fellowing & hearing on (the molion of s
feadani Envirusmenial Froducis A malgam-
sled Pry., Licl (EFAFY o compel arbitra
i, thee Tollowing findings of Tsel aead
roitlusions of law are herein mile

PP ININPSTRIES, IR
e m (80 B, el Wiy, N i 199

r_,ﬁ'il

The focia are generally umlsputed. {n
Jupe 24, 1901, Plainkifl Hugje ll'ﬂl-lll.r.l'ﬂ,
I, {The Debtsr), sn Amercan orporsbon
and EPAF, s Auslraling cneporalion, em
fered fnds & wrillen contiael designabed as
& “Tulling Agresment” wherein EPAF )
legedly agreed w ship partially compheted
relriperant recovery amd recycling equigpe
menl L the Deblor, and the Debtor slleg:
eily agrind to complets ke maniifseiure
af the unfinished recyeling syuipment far
markoting and sale wnider EPAFS “Skye”
product pame.

On April 30, 1992, EPAFP fled & prood of
eluim im the Deltior's bankrupicy s @ G
“ynliquidialed sum in eveess sl $1 0040,
non e, Purpariedly, this prood of clam s
related 1o certain alleged obligations Lhe
Lhebiar inewrred under a certhin License
Agreemeit eneculed hetween the partics
on June 24, 1081 Thersunder, the Licenss
Agrosment purpsrts 1o gruat the Deldor
s epeluesive lieeme bo wiiles eern techms
eal knowledge and  infermation, and i
manslactzre and markel ceriam refriger
mnl recovery  snd  recycling | equipmenl
premised o such knowledge sod informe
tion Ahrosigheut the United Stales and Can
mils ander the Debtoe's hrmnd name ~Froce
oul™,

With regard o Lhese fwoe Agreemenis,
the [hebibor el its Complaint far Tursaver
il Property, For Hreach of Coatract, For
Hescission, For Fraud, For Conversion, (i
jecting o Claim, and For Disallewanes of
Claim anid For Estimation of Clamm.  In
respunie, [kelendant EFAF filel its Mot
Tu Compel Arbsiratsn And For Stay D'end
ing Arhstration.

L]

11, 2] Essentially. the anderlying actinmn
in & noseore juradictan bresch of comtran
aetson, as Uhe subjecl Agreeminta iid ot
arme | oor under Tube |1 of the United
fistes Code. See, I USC § 1330 Der
tain prongs of the Complaint, however,
{ie., set-alfs, -Ihll'l'h. ardl rlasii
exlimulion] wre LE wﬁiﬁteﬁ Courl's
e Juu'i.l.ﬂil.'uanagel'] of2 U&sU
§ IGTbEY.  An the principal setion s o



°
af lweach of contrarl, & predesd roire of
renilving the matler would be b0 mdjulcate
Lhe brench of eomiraey maller prss ls ol
dressing those maliers within the Court's
rore juradiction.  This issus haa ol been
adibressed by the Sith Chrcuit

130 Under Bule 801%c) of the Hundbrupt
oF procedursl rubes, the submssion of &
malter W erisiretion  conlemplates  an
sgresment by the affeciod pariiea Hule
B1Me), nor sny other procedursl rale in
bankrsptey, precledes Lhe submission of &
maller tiv arbilraLhiim alsenl an mrecmEnl.
Btk the Licenss Agresment and the Tull
ing Agreement execuled between Lhese
parties clearly conlnin previsions Tor wris
tration of all disputes relstel i thin mat-
ler. [Hee § 7.7 of the Licensing Agreement
aidl § H4 of the Tolling Agresment)

§ 77 License Agresment

Any eonlroversy of clalim arising oui of

or relating o ths Agreement, or the

bresch Lheveof, shall be setiled by arbi

tratien im Cleveland, Ohio in sccordance
with ihe Commercial Arbstration Rules

af the Amercan Arbitrstion Associstion,
amd puilpment wpon the awand resdered
by the wrldiraturial nay be embered in
any cowrl having jpursdiction thervol
lll'.rrq:hun wilded
Froan the aboveqaited language, it = elear
thst the |ieldor and EFALF myreed @ Wil

ey b wubemil all sueh disguites 1o binding
mrbatraisn

(4] As indicated above, the Debior i »
WS corporaticn, while EPAF is an Ausirs-
limn evrporstsn.  As such, the Convent
on the HRecogniteen and En
Foreign Arbétral Awards mapdates

timn of the claime and counter: :
ed harein.  Nodedly, both the 1 bem
anidl Ausirsls sre 5 k-
ular ennvenlion.

Saw, (. 201-208,
Article 11 ol the © ~ des B
periinenl part

I Farh ronbracting state shall recog:
nige &N agresment in owriling  under
which the parties underiake w sulmil 1o
srhitrstion all or sny differences which
have nrinen or which may arise between
them in respeet af & defmel legal mwia
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tmsnnhip, whether contractual ar mol, cen
verning & maller capahle of st Uemesl
Iy mrbitration,

15.8] Furthermiare, The Federal Ark
iriion Ael mlss places the subject disgpule
wilhin Lhe seope uf mailers o b pdibrissed
Iy wrbiirmtson. Therein, ol Section 2, s
folliwing @& moted in perlinent part

A wrillen proveien In eny ... conbreol

evidenting & Lrunssction, mvalving com-

mafes i #81le hy arbilralion s contre

wersy Werunlter srising sul of such o

irecl of iremesein, of e refusal io

perform the whale or any part Lhereafl
ahall be vald, irrevocalde, snd en

fercenhle, save ugan such grousds o

eximl ul law or in squity for the revece

tium al sny contreet. 8 LS 2
LCaoflectively, the alove proviskens jiresent
chear authorily for subsmsshon of ths mai
ler b prbsirntion.  Moreaver, Uhere exis
strang federsl poliey favoring wrhi
which is to be ignared only where
oppuaing arbitration predenls
fMici with amather fodersl
Hodrigues de Quipan »

can Krpress, fre, i
91T, W Ll
Ereenenl o j

Herunises Al

ther, the Th i han siilressed the

HNaga and Company »
B F o2 049 () Car, 15,
ling its earller decision ia
w Coniinenial  Airdines,
2d 58 (84 Cie 19839, beld that s
pley eourt shoukl enforce an arbs
clawse regarding o noncore maiter
unlens the saforcement would serisisly
leopmrdize the ubijectives of the Bankrupicy
Cande.  Sew also, In re Midwest Communi-
ention Corp, 144 BH. 354 (Hanks, B D Ky,
132} femforeing wrbilrnibon clsusen slsent
of u finding that the enforesment con Mol
with the umderlying purpese of the Hank.
rupley Ciale) AL har, sshmission of the
aforvenid moncore matlers o arbitration
presents o eonfliet with the Baakrpicy
L’Hr_ ir mhy other federnl stalule. Mors
speciflically, submission of thiv matter 1o
srbitralion will st pespardize ihe oeljesr:
Lives of the Code

(1] The Federsl policy favoring wrbitre:
s pplien with apwenal faree in the Deld of
wiemationsl commeree!  As recenlly s

baki Milors Corp I;B
Pgmoulh, e, 473 \
ek, 3357, BT LEJN 44
alin, Scherk v A
I8 60A, T4

(e |1
enlorien

i, 41 L Fal 2 E10
rhitratinn clusse bell
et with federal

The Hremen v Sapatn
Ch, 407 LS. 1, 92 5.00 1T, 2
4 (19T iforem selection dlause
tienal eommerrisl caniracl &0
In ihose casea, tha 115 Sujrems

Court's holding was premised on poliey ar
gumenin mildressang interndlional comity,
mespect for the capacilies of foreign il
prnaansbonad tribunals, and ihe need of [
isernatlonal commedeial syatem for fre
detsbility in the resstulisn al  idesgnites.
kddidonally, & number of Hunkrupiey
Couris have enforced internalienal arbitrs
tiga clauses, whils staying the hankripley
. Bee, Bocieté Nahismdl Algee

eane v Disteiges Corp, RO BR 608
il Mass 198TE P ore KM, Corders Juter
sebiomal, fme. 77 HH. 440 {Hanke 1.
T fnore Mor-Benm Inanr, Warkels
Cerp, 68 BE. 194 (HankrZ 18 Cal. L],
affid, 73 B.R. 844 (uh Cir BAPISETE Tu
v Hard Sk Mg Co, 18 R 154 {Rankr
[ bmn, 19RE), affd, THI F.50 Hab T TS

i),

Comelundn
hr‘iﬂl’ﬂﬂulhuﬂl-l.iq'lﬂ-imn_im-
wions, EPAPS Motion To Compel Arbitra-
s i herely lnﬂud,uullheihﬁu-
ityled adversary procesding s hegwliy
suyed pending arhitration
iT I8 50 DRDERED

JUDEHENT
AL Clevelund, in said Distries, om this S
duy of July, 1981

| “isbcrnsiesaal Bankiupicy Mapies & Frave
Pl Wonld™, P Darpissm, D0 sl | ¥ 4 hisag,

1.!»: HHALGW HAY APARTMENTS, LTIL
Ol e I BN a3 (Wbasry & ks 14

~163

& Memorasdum f Opinien And Order
hving been rendered by the Court in Uiess
prrreedings,

IT 15 THEREFGRE GRIVERED, Al
JUBGED AN IVRCREED that ik Enwi
ronmenin]  Prodisis Amalgamaed Py,
Lad s mothen e ewmpel aibralion =
granied, snd the sl sty lod .I-durlfl'g'
procecding w stayed pending arbitratiom

Im re SHATHW HAY AFARTMENTE,
LTI, Pielsair,

Bankrupiey Mo, 1-$-00134.

Upited Baates Hankrupley Uourt,
s, i, .0,

Al 16, 1R

Confrmaiion hearing  waas held  an
debtor's (it ameided plam of Feerganiis
Gon. The Bankeugitey Cowrt, Harbars J
Seflers, J. hehl that debibor falled b sbiw
that plan dsd not unfairly discrimisste
agumst nonaceegling EquAy lnuakdeer

Conlipmatmn denied
Ser mleo, 1 AR 5oes

1. Rankrupley S=3I566.0

Hankrapicy court has isdepsndent sbl
gation G determane  whether  proposed
Chapter |1 plas meels all of the require
ments Tor confrmation, sven shsenl ony

alijiarti L i
2. Bankrupbcy S=3566.0
Progesnest of Chapler 11 plan ks T

S

Thinesaih hlnlulplegueuﬁgpqtu.z-um Rinsdi
jiste, Frowine (el Las & Buaiaiess (LU





