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) danl h .. not even been involved in the Rt>eking tua el' of prol)erty. ohjectinK' to 
hattery-breaking bUBinellll . Oefendan t of· coq lOralion'. c:laim. "eeking estimation 01 
fered evidence including invoices, cancelled claim, and alleging breach of contract,. 
ch~klI and various memos doeumenlinK his fraud, and conversion. Corporation filed 
bUlines" activity. All of the evidence Uik· moti,," lO compel arbitratiun and (or Slay 

ing together convinces this Court that at pending arbitration. The Dankrupt.cy 
mOlt. Defendant breached the contnlctual Court, Randolph Baxter, J., held that debt­
agreement by failing to hire an aecountanL or would be compelled to arbitrate, and 
Under the arreement, Plaintiff wu not advernry proceedinK would be 8tayed 
entitled to profit aharing checka until the pending arbitration . 
bUline88 made a profit. The invoicea pre­
sented prove that Defendant waa engaled 
in the battery·breaking Lusineaa. Al-

So ordered. 

though the evidence does not give the pic-
ture of an ideal LUllineslI arrangement., it I. nankruptey ~2367 
doe. not ('onvince the Court by • prepon- Chapter 11 debtor would be compelled 
derance of the evidence that the Defendant to arbitrate, and debtor's adversary pro­
hu been fraudulent in hiB Lusiness deal· ceeding against Australian corporation, 
inK" or that the Defendant participated in seeking turnover of property, objecting to 
fra ud or defalcation. corporation', claim, and alleging brellch uf 

In reaching the conclusion found herein, 
the Court haa considered all of the ev i· 
dence, exhibita and arguments o( counsel, 
regardless of whether or not they are spe­
ci(1C&lIy referred to in thill opinion. 

Accordingly, it ia 

ORDERJo:D that the debt o( Ten Thou­
.and Dollars ($10,000.00) owed to the P lain· 
tiff by the Defendant be, and is hereby, 
DlSCIIARGF.AIII.K 

• '~;-::::::""::7."" o '1111 ...... ",11-.' 
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In '" HUPP INDUSTRIES, INC,. D.btor. 

IfUPP INDUSTRIES, INC., Plaintiff, 

Y. 

ENVIRONMENTAL PRODUCTS 
AMALGAMATED PrY .. 

INC., DeJenda nt. 

Uankrupt.cy No. 891-16.t29. 
Ad •. No. 1193-1082. 

United Slate!'! Bankruptcy Court, 
N.D. Ohio, E.D. 

July 2, 1993. 

C.hal'lPr 11 d*! btor brou.: ht :ulve nm ry 
prO<"I't·.hnK aKa in lil AUR lrltl ian (,flrpor1ll illll, 

contract, fraud, and convenion, would be 
stayed pending arbitration, where underly. 
ing Iteense agreement and "tolling agree­
ment" contained provisions for arbitration 
of all disputea relating to matter. 

2. Bankruplcy $02UI8(2) 

When Chapter 11 debtor's advtlnuuy 
pnx'ecd ing involved breach of contract ac. 
tion that waa not within Lankruptcy court'. 
co re juriJl!dictiol1, and also involved sewf( 
allegations, objection to creditor's claim • 
anu request for claim estimation which 
were clearly within cou rt's core jurisdic­
tion, pruden t course of rellolving malLer 
would be to adjudicate breach of contract 
matler, which was the principal action, pri­
or to addressing those matters within 
court's core jurisdiction. 28 U.S.C.A. 
II I 51(bX2), 1334. 

3. 8ank ruptc:.y p3031 

Although Bankruptcy Rule allow" BUb­
mission of matter to a rbitration where 
there is agreement by affecwd IHlnies, nei. 
ther t hat rule nor any rule precludes sub­
miss ion of mKtter to arbitration absen t 
aKrf'l"ment. Fed.Rules Bankr.Proc.Rule 
9019«), II U.S .C.A. 

4. Uankrupley ~J03 1 

COII\' tmt ioll on Re<'oJ(nitio l1 anrl P.n­
foret-m t-Ill (If Forf' ign Arbitrable Awa rds 
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arbitration Chapter II deLt· I. 
or'. claimK under license 8Kreemen t Rnd 
"wiling agreement" and AUI~tralian COCIIO­

I'lOon'. counterclaims, since hoth United 
St.ates and Austrlliia were RiKII8tories to 
Convention, and agreements clea rly con· 
tained provisions for arbitration of all relat· 
.. d~pu"'s. 9 U.S.C.A. II W I , W2. 

.. Bankruptcy ~3031 

Federal Arbitration Act placed dispute 
between Chapter 11 debtor and Australian 
rorporation under license agreement and 
"tolling agreement" within scope of ma t­
Len to be addressed by arbilrati(m, where 
rontracta clearly contained provisions for 
ubitration of all related disllutes. 9 
U.S.C.A. I 2. 

,. Arbitratio n ~1.2 

Strong federal policy favoring arbitra­
tion is to be ignored only whe re party 
opposing arbitration presents clear connict 
with another federcll statute. 

7, Arbitration ~1.2 

Federal policy favoring arhitration ap­
plin with "pecial (orce in (ield o( interna­
tional commerce. 

David H. Wallace. Kelley , McCann &. Liv· 
ingll tone, Cleveland, OH, (or plainti(f. 

Ralph Brubaker, Squire, SanderlJ & 
Dempsey, Cleve land, OH, (or ue (endanL 

MEMORA NDUM OF OPINIIJN 
AND ORDER 

RANDOLPH BAXTER, Dankruplq 
Judge. 

In this proceeding, the Court must deLer· 
mine whether an internationa l commercial 
dislJult! should be submitted to srhitration 
or adjudicated in the Bankrupky C:OurL 
follow ing a hearing on the mntion o( De· 
fendant F.nvironmental Prndu(' t.'i AmalJ(ltm· 
,ted Pty .• Ltd. (EPAP) to COllllwl arbitrol­
lion, the (ollowilll( find ings of fact and 
conc lullionlJ o( law are her!:! in maue: 

The (acts are Kenerally un.lisputed . On 
June 24, 1991 , Plaintiff HUIIV Industrit!!\, 
Inc. {The Ut!bwr), a n Ameri('an corpo ration, 
and EPAP, II.n Australian rorporation, en · 
wred into a wrilwn contract uesignat~ as 
a ''Tolling Agreement" wherein EPAP al· 
legedly agreed to ship partially completed 
refrigerant recovery and recycling equip­
ment to t he Debtor , and the Debtor alleg· 
edly agreed to comille t.e Ole manufacture 
o f the unfini"hed ret:yc::ling equipment for 
marketinK and sale under EPAP's "Skye" 
product name. 

On April 30, 1992, EPAP filed • proof of 
claim in the Debtor's bankruptcy case in an 
"unliquidated lIum in eXCe8!l of $1,000" 
000.00" . Purportedly, lhis proof of daim is 
related to ce rtain allelo::ed obliKation!i the 
Debtor incu rred under a certain License 
Agreement executed be twE!t!n the parliclJ 
on June 24, 1 9~1. Thereunder, the 1 ~('~nRe 

Agreement purports to gra nt the Debtor 
an exclusive license to uti liz*! c..: rtain t~hn i · 
cal knowledge and in (ormation, and to 

manufactu re and m<f.rkel certa in (('(riKer­
ant recovt!ry and recycling equipment 
premised on such knowledKe and informa· 
tion throughout the United Stales and Can· 
ada under the Debtor's brand name " Proto­
col". 

With rt'gard to theMe two Agreements, 
the Debtor (iled its Complaint (or Turnover 
of Properly, ~"'o r BrcClch of Contrad, For 
Rescission, For Proud, For Conversion, Olt­
ject ing to elltim, and For Uisallowance of 
Claim and }t'or E.o; timation of Claim. In 
response, De fl:! ndant EPAP filed its Motion 
To Compel Arbitration And For Stay Pend· 
ing Arbitration. 

II. 
(1,21 Essen tia lly . the underlying acl ion 

ill; a noncnr(' ju ri!uli('lioll breach of conlra,'t 
action, as tht' subject Agreements dit! 1 ~lt 
arise in or under Title 11 uf the Uni ted 
S ... ",. Code. See, 28 U.S.C. § 1334. Cl:r· 
lain pron~ s of the Comilia int, however , 
(i.e .• set-offs, objection to d airn, and claim 
est imation) are cll!arly within the Cour l's 
core juris ,liction . Id .; lB U.s.C. 
§ I 57(b)( l ). As the principal liction is O il!! 
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of brf'ach or conlract, a prudent ('our~e or 
n'MolvinK the matter would be to adjudicate 
the breach or ('onlr8('l nU61lf'r priur til ad · 
tlrf'''~inK thoRe mlltte~ within the Cnurt'! 
('ore jurisdiction. This jRttUe has not lK..~n 

aridrput!t.l hy the Sixth Circuit. 

131 Under Huitt 901!t(c) u( lhe Bw,nkrupt­
cy procedural rule •. the Ilubmiuion of a 
malLer to arbitration conLemplates an 
agreement by the .. ({~ted partie.a. Rille 
9019(c), oor any other pmcedunt l rule in 
bankrul)tcy, pr~lud~ij the ilUbmis.ion of a 
matter to arbitration abtient an IlCreement. 
Both the LicenJ4e Agreement alld thE" To il­
ing AKrPemelll execuli:!d betwe~n these 
partif'8 clf'srly contain provisions for arbi­
tration o f all di8ll ULf!1 relstetl to thia mat· 
tf>r. (See 6 7 .7 o f Lhe Licensing Agrl!ellleill 
and t H.4 of the TOiling Agreement): 

§ 7.7 License Agreement: 

Any controversy or claim arising ou t of 
or relating to this Agreement. or the 
brea.ch thereof, ,hall be settled by arbi­
tration in Cleveland, Ohio in aCl'Ordance 
with the Cornmer<'ial Arbitration RuleR 
o f the American Arbitration A~JOocia tion, 
and judgment upon the award re nde red 
by the arLitnt.Wr(I\) may he t!nlt'rf"i'l in 
any court ha\ling jurisdiction thert'Of. 
(F:mphaMis added.) 

From lht: aoovt"-quoLetJ l ... nl(uIIKt:, it ill dea r 
lhal th~ lJ~blor and J.:I'AI' aj( r t:NJ ilL writ· 
inK to Iwbmit all 8uch dispute8 to bindin~ 
arbitration . 

(4. As indicated above, the Debtor i. a 
U.S. corporation, while EPAP ilt an AU8tra· 
lian corporation. A. 8uch, the Co nyention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards mandates arbitra. 
tion of the claims and counterclaims assert­
ed herein . Notedly, both the United StateR 
and Australia are signatorielt to this partic­
ular convention. See, 9 U.S.C. 20J-202. 
Artirle I J of the Convention I>rovide" in 
pertinent part.: 

I . F.arh ('onLracting state shltll recng­
nize all aKreement in writing under 
which thf' parties undertake to !iubmit to 
arhilnltion all o r any differenrt'lt which 
h.vf' Mriltt>1l or which may ari14e betwe('n 
them in relllle'Ct of a ddmt-d It:)tal rei,,· 

tionship, whether contractual or nOl, ron· 
cerninK a mRlier capable of selliemelit 
by arbitration. 

15,6J Furthermore, The Federal Arb~ 

lrlltion Act alMo plareR the 8ubje('1 diapute 
within th~ 8CO~ of maHerM to be address~ "y I:I.rbilration. Therein, at Section 2. th~ 

following is noted in pertinent part: 

A writttn provision in any ... contract 
evidencing a transaction, involving com· 
merce to settle by arbitration a cont,. 
ve,-gy thut:aflkr arisi ng out of ttueh con· 
t ract or transaction, or th", refuRlt1 to 
lH:'rform the whole or a ny part thereof 
. .. shall be \lalid, irre\locab le, and en· 
furceahle, aav(> upon Ruch ground" u 
exiltt at law or in equity (or the revoca· 
tion of any contracL 9 U.S.C. 2. 

Collectivel)', the above provisions present 
clear authority (or sulJmissioll of lh is mat· 
tA:!r to a r bitration. Moreover, there exis18 I 
strong federal policy favoring arbilr-oition 
which is to be ignored only where the party 
opposinK arbitration presen18 a clear con· 
niel with another federal statute. See, 
Rodriquez de QUijOA l'. SheaTifon/ Anuln·. 
can Erl'reM, Illc .• 490 U.S. 477, 109 S.Cl 
1~17, 104 L.Ed.2d 526 (l~H~) (pr.d;,pute 
aKr~~ment to arbitrate claimK under the 
Sf"('urilies Act o f 19:13 ill f'lIforct!able) . J.~ur· 
the r, the Third Circu it hu addreSIlt!tl the 
Mubjt'Cl il!lKue. In HaV.'f aFid Compo.ny v. 
Aff'rrill Lynch, MH5 "".2d )149 (3d Cir.19K9), 
th~ Cou rt. overruling iUi earlier decision in 
Zimmerman v. COlltinental Airline" 
/" •. , 712 F.2<I 55 (3d C;r. l~83), held that. 
bankrupLcy court should enforce an arbi­
tration clause regarding a noneore matLer 
unless the enforct:ment would seriousl), 
jt'()JJardit.e the objectives of the BankrupLc)' 
Code. See auo, In re MidWBIt Communi. 
Clition Corp., 144 B.R. 354 (Dankr. E.D.Ky. 
1992) (enforcing arbitration clauses absent 
of 1.1 finding that the enforcement conflic18 
with the underlying purVOlle of the Bank. 
rupt cy Code). At bar, submiBHioll of the 
aforeHaid noncorf" matters to arbitnliun 
pre8~nts no conflict wilh the Bankruptcy 
CoU~ Or any oth(lr ft>rleral !It.atute. More 
HII(>4'ifi("Ally, 8ubmbsion of this matter to 
arbitration will not jeopardize the objec. 
tivl's o f thf' \~ltIf' . 

(!I63 I.~; SHAllOW IIAY AI'AIITMEN1'S, LTII. 
cu .... I!tT II. R. ~ IBkJ1c,..s.D.Ohk> 1"-') 

\11 The federal policy favoring a rbitra · A Memorlindum Of Oltinion And Order 
wn avvlielJ WiUl special force in tht: field of having been rendered "y the ('.ou rt in lhl;'~e 
iDlernlltiona l commerce. I As rP<'f'ntly lIK proceedings, 

~9tl5, th~ lljS. S~l're.llle Court opined that IT IS TU .. -: tU:t"'UIU': (HtUIo:fU: Il, AU-
III1A!maUon8 arbitration MKreements ~hould JUI>CJ<:O ANI) 1l .. ~( ;U .. $U thal the Envi· 
be fnforced even thouKh the e nforcement .' n' t ' tl f .... I M ·'a TOnmentsl ProdUl'L" AII\"I~al1lllled Ply. 
• III eon )C WI I ~era ~tatUleM . 1 .... 11- , . . . . 
.UJti Motors Corp. l!. Soler Chryl/er Ltd. 8 motIon to cum,M!\ a rbltrlltton III 
l'I,molltlt. In c. , 473 U.S. 614, 105 S.CL granted: an~ the above.st!kod ad.ve",~ ry 
3346, 3357, 81 L.Ed.2d 444 (198.')). See proceedmK IS stayed pendmg arbltr.tlion. 

.1.0, Sch.rk v. Alber,~Culver. Co .• 417 
U.s. 506, ~4 S.Ct. 2449, 41 L.F.d.2d 2'70 
n974) (Internatiunal arhitrat ion clltuse he ld 
tnforceable when in conflict with fe<leral 
u<urity lawR); The !Jreme1l v. Zapllta 
O//-Shon: Co .• 4m U.S. 1,92 S.Ct. 19()7, 32 
1..1=AI.2d 519 (1972) (forum Keleetion c1au!le 
in international commercial cuntract en­
rOfted). In tho~e caKes, the U.s . Supreme 
Court's holdill~ was premised on policy ar· 
guments addresllinK international comity, 
rtlipe<:t (or the capacitiell o f foreign and 
lrlnInational tribunal!!, and thp need of the 
internationa l commercial syl\Lem fur pre­
dictability in the resolution of dis pute~. 
Additionally, a number o( Bankruptcy 
Courts have enforced internationltl arbitr-.. -
tion clau~eil, while staying the bankruplCy 
proceeding. See, Socielt Nalio'lOl Algtri­
I!,tltt v. Di6trigtU Corp., RO B.R. 606 
(D.Mass.1987); In re R.M. Cordol'll Inter­
Italiono/, Inc., 77 u.n.. 441 (Rankr.U.NJ . 
Ig~); In rt Mar- H,n ImUlT. Markets 
Corp., 59 n .R. 194 IUankr.S.U.CaI.l9K6), 
,ffd., 13 n .R. 644 (9th C;r.n .A.p.1981); /" 
"Hart Ski Mfg. Co .. 18 ll.R. 154 IUank,. 
D.M;nn.1982), afrd., 711 F.2.1 8451Rth C;r . 

1983). 

Conc/u8l0n 

In view of the above findings and conclu­
lions, EPAP's Motion To Compel Arbitra­
tion is hereby gnanLed. and the above­
Ityled adversary proceedinK is hereby 

ltayed pending arbitration. 

IT IS SO ORDERED. 

JUDGMf:.vr 
At Cleveland, in said District, on this 2nd 

day of July, 1993. 

I. -Inlernlljollal Bankruptcy niloplllr~: A Rra ... c: 
New World-, 1-P. lI .. rru,ull. III ... ..J tv . (:\ lIa,. 

tn re 

., ...... ---~ 
·0 ~ 1I1.UIIIIU \1111 ':> 

,I " 

SHAllOW IIAY AI'AIITM~NTS, 
14TI)., U~blilr. 

Bankruptry Nu. 2-96-0043·1. 

Unit.ed States Rankruptcy Court , 
S.U. Oh;u, E.ll , 

April 15, 1 99:!. 

Conrirmation hearinl( wall hl!ld on 
debtor's firMl amt!1lI1ed plan o( reor)tanit.b· 
tion . The DankrujllCy Court. Blirhara J . 
&! lIenl, J., ht! ltI that lIclJtur failed 10 s how 
tJUlt 1)lltn did nul unfairly J isc rillllnalc 
against nomu:cepling equi ty holtlcr. 

Confirmation de nied . 

See aiM, 1:'0 B.R. 509. 

I. Bankruptcy ~3566. 1 

Bankruptcy court has independenl olJli· 
galion to cletermill~ ..... ht!ther Jlrol>ost'd 
ChalJlcr II plan meets all o f the require· 
me nts (or confirmalion, e ven ab~ent any 

objectioll to plan . 

2. llankruplq ~3566.1 

Prol>onc nt o f Chapter 11 plan ha!4. hur­
den of provinK all o f the elem~lLl ... 1lI: l't! S' 

sary (or Ili:m 's cunfirm ation. 

Thinc:c:nlh Annllal Ballkluf11cy i .llili:allUn ln ~11 
lulC. l'rc:nli'::l: lI a ll lAW & 8u~lIIc~' (I1N2). 
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