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Aecaufte the interpretation uq(NI hy 
McOt'mlotl ignores the broad scol)e of tht! 
comHllidalion nrdf"rs, we ho ld thail the fi ned. 
ity o f Ihe arhitration deci"ion d~pt!nds upon 
the "reKent IlOst ure o f the case, not on the 
narrow context in which the arbitrabililY 
question fir8t arose. Accord. Middleby 
Corp. I'. Hllssma'l Corp., 962 F.2d 614, 615 
(7th Cir. l~2) (stating that where two suite 
we~ cOnilOlidated (or all lluq)()ses under 
red .R.Civ.P. 42(a). only a "final decision on 
the (ull I,roceeding" is considered final un­
dE'r 28 U.S.C. § 1291). Therefore, we do 
olll addreRs whether the orders would have 
been cOlJsidered (ina l abRent the consolida­
tion . 

Pirth Ci rcuit precedent firmly establishes 
that, in l~ndinK, nonindependen t 8uita, an 
order comlJe ll ing arbitration accompanied 
by a 8lay o f the proceedingll pending arbi­
tration is not a final decision for lJurposes 
o( t 16(aX~). See Turbo//. 8m F.2d at 
1520--21; Purdy v. Moner t"t '/, Ltd., 867 
F.2d 1521, 1513 (5th Ci r.), cui. denied, 493 
U.S. 863, 110 S.Ct. ISO, 107 I..Ed.2I1 13fo 
(1989). Although presently stayed, th~ in­
demnification c1aimR between I1nc1erwrikrs 
and Young remain pending lH:'forf' thp dis. 
trict ('Ourt, and will h.we to h£' adtlr~ssed 
following arlJitration . And, MC'Dprmott 's 
claim Against Young, IJ3scd Ull til" allt'gl,t! 
unauthori7.t>d ("overage Iptler, illso awaits 
re8olution. Additionally, furth t'r proceed. 
ing.s be tween McDermott and UnderwritJ:ora 
will be rpquired not on ly to confirm an 
arbitral awanJ, but also to delfl:rmine the 
dfect of arbitration on McOermotl'" origi. 
nal contract claims against UuderwriLen •. 
See Jolle¥, 864 F.2d at 405. With the~e 
mat ten 8till pendinjC, the district court's 
orden clearly did not "end[ I the litigation 
on the merits and leave(] nothing (or the 
court to do but execute the judgment." 
COlli., :124 U,S, at 23<1, 65 S.Ct. at 6:J3. 

B. 

I:Jj Altdnatively. McDermott urKe~ UI 

til re\·ipw the orders under an application 
(or a writ of mandamus.' ThiR court haa 
recol{nized that ltuch review may be avail. 
able. St't~ Turbo/f. 8G7 Jt'.2d at 1520 II. S. 
But, Ilt.>edless to say, the writ is an extraor­
dinary remedy, reserved for extraordinary 
situalioll8. GUI/stream Aerospace Corp. 
v. MOJ/acamflJJ Corp., 485 U.S. 271, 289, 
lOS S.C'- 1133, 1143, ~9 I..Ed.2~ 296 (I ~IStI), 
Traditionally, federal courts have exerti8~ 
their mandamu8 power only "to confine an 
inferior court to a lawful ex~rci~e of it. 
prescribed jurisdiction or to compel it 1.0 

exercise its authority when it is its duty t.o 
do 11.0." Jd. al289, lOB S.Ct. at 114;3 (quOl. 

ing Roch8 v. Evaporat~d Milk Au'n, lUi 
U.S. 21, 26, 63 S,C" 938, 941, 87 L.Ed , 1111.1 
(HI4:m . The party seeking mandamu8 h .. 
the burden of demonstrating a "clear and 
indis putable" right to it. See Gu/ftlrt.tJlII, 
48r, U.S. at 289, lOB S.Ct. itl 1143 (quotina 
BUllkf!r6 Life" Cas. Co. II. Holla'ld, 3~6 
U,S. :179, 384, 74 S.Ct. 145, 148, 98 L.E<I. 
106 (1953)). Here, that burden is particu. 
larly heavy, because Congress has expr~s. 
Iy limited inU-rloculory review of a ditHrit:t 
cou rt decision un arliilnllion. 

1·11 McDermott hall failed to satis fy thl, 
nlU!ll dt'l1landing lilandarc..l . The d i.ll trict 
l'OUrl did not clearly overstep i18 authority 
wh\!n it I{ranted th~ order compell ing arll" 
tratiull and stayed further proceedinK' 
pending that arbitration. Moreover, it it 
more than weJl set lied thtlot a writ of m&Il­

darnu8 iii not to be used 8.8 a Buh8titute (01' 

8pj)~aJ, see In re CajuPl Elec. Power Co­
Op" /1Ic., 791 F ,2d 353, 361Hl6 (5111 Cir. 
19H6); and we 8ee no reason why all WIUes 
pr~.!ieilled in this appeal cannot be raisetJ in 
an Appeal after the arbitration is completed 
and a final judgment entered. 

III. 
Because the district court's orders were 

inlf'rl()('ulury, not final, appeal is h;t.rred by 
t l6(b), 

Congress has forbidden the allJ.lf!lIol of 
illleriocutory orders favoring ar!Jitnltion, 
intending that the parties first submit to 

6. A WOlliotalr r-'Iitiun for .hr wri l (No. 92-362 1) 
..... , drninl hv a fl)(lhOIl' paflrl of I hl~ ( 'OUr! un 
Jul y 28. 19IJ1. ThOll l)OInt'! nUlrd. h""'tvrr .• hal 
IhC' a !trrn4llnt H'ttUnl (ur m;:uuJaulu!o lunl;JJn •. J 

( , 
j 

in Mdkrmou's appcllal~ bril'f would be conwd 
rrc-d w, lh Ihe appeal. We now consider Ih.i, 
rt'i,lIc lil. 

• 

WEST OF ENG1.AND h .' OWNEKS MUT. v, A~n:K ICAN MARINF. 749 
ell ... 91. F.l4 14. CSt" CI,. 1991) 

arbitration. Accordingly. thi,. appeal i8 
DISMISSED and the applica tKm for & writ 
of mandamus DEN I ED, 

. ";-;;;:;;;-;;~;, 
o ~'If"IoIfIII . \nll ll } 

T j .. ~ 

WEST m' ENGLAND SlIlP OWNERS 
IIlTfUAI, INSURANCE ASSOCIATION 
(LUXEMBOURG), PlolntilT-Appell .. , 

v, 

AMERICAN MARINE CORPORATION, 
et al .• DefendanLa-Appella"bI. 

IN ,. AMERICAN MA KI NE CORPORA. 
TJON. American Marine Holdine Com­
.... , . 011 TranBport Company, Inc., 
Loui.lana Material. Co., Ine., C,yun 
Crane Company. Ann .. ate Barle .. , 
Inc., Bayou Fleet, Inc., Io' rere Company, 
Modern Barge Company, l.ealie H. Du­
rant, Grand Marine Seneca aarle Com­
pany, Inc., Oilleau Brother .. Audubon 
Company, Durow Corporation, Ilumur 
Corporation and Nue Barre Company, 
Petillon",.. 

NOI:!. 92-3244, 92-3124 . 

United Slates Court or ApI'M!als, 
Fifth Circuit. 

Jan. 6, 1993. 

State and federal proceedilljCS concern· 
ii, arbitration of dispute over limelineu oC 
~millm paymenta by foreign insurance 
UIOClation participant were con8olidated, 
arbitration was ordered, and litigation waH 
.uyed pending arbitration by the United 
Stale. District Court for the Eastern Dis· 
WI of Louisiana, A.J. McNamara, J. Ap­
pell was taken. The Court of Appeals, 
Barksdale, Circuit Judge, held that: (I) ar· 
bitration orden were interlocutory and not 
appealable under Federal Arbitration Act, 
and (2) orden did not warrant mandamus. 

Appeal dismissed and writ denied. 

t. o;5IriCI Judgr fo r Ihe FAslan f)'~IrKI uf Tex. • 

1. Arbit ration F2l.20 

Ordeffl compelling arbitration of dis· 
PUl.(> concerning whether participant in for­
eign insurance association timely Ilaid pre· 
miums, consolidating proceedinj.{t;, and 
Slaying litit{ation pendin" a rbitratio!, were 
interlocutory rather than final alld, thus, 
not appealable under Fed~ral Arbitration 
Act. 9 U.S,C.A. II 16, 16(a), (aX3) . 

2. Federal Court~ C2518 

Order grantina: stay of litigllotions con­
cerning dispute about whether foreign in· 
surance association participant timely paid 
premiums pending arbitration was not ap· 
pealable under collateral order doctrir",; 
orders could be reviewed on appeal from 
(inal judgment. 9 U.S.C.A. II 16, 16(h); 28 
U.S.C.A. t 1291. 

3. Mandamu8 ~53 

District court's orders compell ing arbi· 
tration of dispute concerning timeliness of 
premium payment by participant in (orciJ,;:n 
insurance association, consolida ting litij.{a· 
tions, and staying litigation pe nd inK arbi­
tration, were not reviewable by writ of 
mandamus. 

4 . • 'ederal Courts ~611 

Court of Appeals generally need nut 
address issue presentt>rl for firs t time on 
avpeal. 

Neal Douglas Hobson, Millinto:', Benson, 
Woodward, Hillyer, Pierson &: Miller, New 
Orleans, LA, for defendan18·MppellaIlL'I. 

Janet Wessler Mi!.n;hall, J ohn A. UolI!:!s , 
Terriberry, Ca rroll & Yancey, A.J . McNa· 
mara, U.S. DepL of Justice, New OrleanB. 
LA, for plaintiff·appellee . 

Appeal from the United StaLE's Dis trict 
Court for the Eastern District of Loui~ iana . 

Petition for Writ of Mandamus to the 
United Slaws District ('..ourt fur the F.ust· 
em nistrict of Louisiana. 

neCor. JONr:;S and nAHKS IlAI.~:, 
Circuit Judges, and JUSTICI-;,' [)istrifl 
JuclKe. 

as. ~illinK by designal ifln . 

( 'I 

--y , 
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nARKRnAL~: . Circuit JudKe: 

A14 in MrOrnnott I", '/ I', lInden,'rU"r i 
at Lfugll .• , !IMl F.2d 744 (fith Cir.1993), de­
cHled contemporaneously with this case, 
the principal issue a t hand is the appealabil­
i1y wi non of an order compelling arbitra­
tion . American Marine Corporation and 
othen (collectively. "Oil Transport") appeal 
(rom district court orders com~lIing arbi­
tration of a dispute with WesL of England 
Ship Owners Mutual Imsurance AllOC.ialion 
(Luxembourg) ("A."ociation"). punuant Lo 
the Convention on the Recognition and En­
forcement of Foreign Arbitral Awards 
("Convention"), 9 U.S.C. § 20 1 et .eq., and 
lllaying litigation pendinK arbitration. In 
the alternative, Oil Transport leek. a writ 
of mand.mul. We hold that the arbitra­
tion orden are interlocutory. not final. Be­
aUle I 16 of the Federal Arbitration Att 
("FAA"), 9 U.S.C. § I <I seq., provide. th.t 
auch orden are not appealable, and be­
!!auae this cue doe. not warrant manda­
mUI, we DISMISS the appeal and DENY 
the writ . 

I. 

From 1986 to 1990, Oil Tran8port entered 
the Auociation, a foreign insurance associ· 
alion. lo insure ita ves8els. Partici pants in 
the Asaociation are governed hy ita rules, 
one or whirh requires arbitrat ion in London 
of all disputes.! A dispute arose wh~n the 
Auoclalion tharged that Oil Tr .. nsport had 
not timely paid calli (premium~). 

The Allociation notified Oi l TranlJport in 
July 1991 that it w .. hed to arbitrate the 
dispute. Inatead, Oil1TaRIJporl filed suit in 
Loulf,iana Rtate court against the A,.lJtlCia· 
lion and three related part ies, asserting 

1. Rul~ 62 ( "Arhilration~) rrquir~i arbilrallon or 
"any d iUerence or disput~ ... ariiini OUI or any 
contrac' bc-tw,,"n tht M~mbcr . . a nd the- A"-'t­
dalion u lu th~ rilhts o r u bli,atiu05 of tilt 
AS<oo('ialio n or tht Member or as In any 
01 htr mailer whiusoc ... er". 

j . In Nm'embtr 1'191 , Ihr A~5oO('ta t iun had com· 
ment td an aCli(ln in l..41ndo n Itl appnin l an 
arhilraWr. 

4. 1'f"tlUl \ \I\f" 2~ II Sc. It 1191Cb, lun'-4i lctlun I ~ 

III" .a~!o('1 If"tl 

cilliml:l under l.ouiflliana law, and K~kinl 
declaratory and injunctive relief aKainel at­

bitrollion. The Anociation then sued ia 
fedenal district court to compel arbilratiun. 
and removed tht! SLaLt! action to thal tour\. 
In October' 1991, the diMtrict cou.rt consoli­
dat1'tl the two actions. 

Oil Transport filed a number or motione.. 
8eeking to remand the state case, vacalt 
the consolidation, dismiss the Association', 
complaint for lack or juriadietion, and .. 
join the A88ociation from pursuing proct!'e'i­
inKS it had filed in England.' The Assoc.ia· 
lion moved to compel arbitration punulDl 
to the Convention. In February 1992, the 
di8trict court denied Oil Traniport'l mo­
tiona, Luued an order compelling arLilla­
lion, and atayed the proceeding as to .U 
dtdendanta, including thou not .ubject Lo 

the arbitration agreemenL 

II. 

For review of the arbitration ordera, Oil 
Trolnsport advances three alternative bUd 
ror our jurisdiction .' As hereinafter dit­
cussed, we lack jur isdiction; therefore, •• 
do not reach the merits or the dtitrict 
court's ruling.' 

A. 

[II First.., Oil TnlRsport conlendtl that 
the orders are appealable under f 16(.) of 
the FAA, which allow. appeals, inter alio. 
from ". final decision with respect to II 
ilrliitroltion" . 9 U.S.C. I 16(a)(3). Il .. 
serlS that the ordetA Rre final in the con­
text of the Association's districl court at­

l ion to compel arbitration, as originally 

5. On~ of lOOK iuuei is Ihe inlerplay bctwu. 
§ 16 o r the FAA, diKuned in/rll. .nd ,hi 
McCarran- Fuluson Act, IS U.S.C. § lOll , • 
.f~q. (n:gulation or lhe busim:u or insurance ,. 
lilt" Siales) . .!We 15 U.s.C. § 1012(b). PurSUMI 
lu this aUIhat-i ty, Louisiana has pt-o hibitcd ubi 
tra tiun clau~s in inwranee: policies. ~,La. 
R('v.Stat. 22:629; Doucel v. IkntallleDIIh PI., ... 
MQ"ligmrmi Co,."., 412 S .... ld IJU. 1184 lLa 
111112). 

• 

WE.qT OF .:NGI.ANIl : P OWNEIIS MUT. v. AMF.lllt 'AN MAlliN.: 751 
ell ..... ' .~ , ... lSI;" ( 'r. '")1 

fded, becauae they dil\po.e or the only laHUe cues such as lhis. See Turboll v. Merrill 
pruented in that action-arbitrability.' Lynch, Pierre, f'tm"er & Smith, '"r., 867 

The ASlociation reaponda that the orden F.2d 1618, 1520 n. 5 (5th Cir.19M9); Jolley 
II! interlocutory, not final, because the v. Paine Webber Jackson & Curti~ 'n c., 
CIIMOlidated tlaims that are pending pres. 8&4 F.2d 402, 404 (5th Cir.), .upplemented, 
.. t additional unre80lved iaaues. It &l8erta 867 F.2d 891 (5th Cir.1989); Raa.acher 
u.at appeal ia therefore barred by f 16(h) Pierce Ref~nes, Inc. v. Birellbaum, 860 
0/ die FAA, which applies to inlA!rlocutory F.2d 169, 171-72 (6th Cir.1988).' 

ttdert compelling arbitration and staying 
Micatian in cues subject to the FAA or the 
Coonnlion. Se< 9 U.S.C. § l6(b); MeDer­
.011 'nt'/lI. Undenuriu,.. at L1oVdl, 9tH 
'1<1744 (5th Cir.I99S). 

In McDermott. we held that where con­
totid.tion or an independent proceeding to 
_pel arbitration with one or more actiona 
rndered the tuea a sing le judicial unit, 
orders compelling arbitration and staying 
IiUption were considered interlocutory, 
lOt final, for f 16 pUrpoae8. The consoli­
. tion orden in this case are identical to 
...... we addrelsed in McDermott.· we lind 
it tonlrolling.' Accordingly, the orders 
..... interlocutory, and appeal is barred by 
,16(b). See 'd. 

B-

III Second, Oil Tran.porl .tlA!mplA W 
.'oke jurisdktion under the collateral or-
4K doctrine. O'hat doctrine is discussed in 
DOtt 9, infra). This court, however, has 
rtject.ed application of that doctrine in 

'- 011 Transporl'l nolice or appc:al rder~nces 
anly lhe: Assoclalio n's arbilraliutl aClio n. and 
dort. no! include the- remo ... ed slale action con· 
ealldale:d wilh il. Ob ... iously. lhis has no eH~cl 
Oft whelh~r the arbilralion order is appealable. 

t. Hue, as In Mc{N,motl. 1M cases were broadly 
CClalOlidaltd "for disposition" because Ihey 
1JuwJ 001 01 tlv sam~ (actual situatio n". 

L Ie mty well be: ,hal . bec.ause § 16(b) eJipreu ly 
a..n appeal, lhe: collateral orckr doctrint would 
aof apply e:v~n ir iu. requir~mtn's were s.at i~ · 
rk'd; lhe doctrine ralls under § 1191 jurispru. 
t6rRCr, while § 16 juriwJiction does nOI. How­
ner, we: nc-ed not consider this qU«t.ion. 

.. Fir", because there ha5 bttn no final ot'd~r in 
, .. cue. W~ cannOi address Oil Traosport 's Sotr· 
atale challttl,e 10 Ihe diSlrici cour!'lo iOlC'rlc)!:u · 
tor)' order denyin, ill motion to dism iss fo r 
lack 0( juriidictlon. Ste 28 U.S.C. § 1291. lie · 
UUK lhe- Association failed to do so, we address 
Ihil jurisdictio nal poinl JUQ spunte. Su F.ng . 
,.tld .... Federal tkpru;t Iltsu,Q"", ( n rp .• 975 F.2ct 
1168. 1171 (51h Cir. IW2). • 

C. 

(3) Fina lly, Oil Transport contends that 
this court may review the diatritt court'a 
deciaion under In application for a writ of 
mandamus. ~'or the reason. alated in 
McDermott, 98 1 F.2d at 74.8, thi. cue doeH 
not justify that extraordinary remedy. 

III. 

(4) We find no merit in the other issues 
raised by Oil Transport touching on juris­
diction .' For the bregoing reasons, Lht! 
appeal is DISMISSED, and the application 
for lI. writ or mandamus is DF.NI~~ ll. 

"'~"'=:-;:"''' o t lIu"",,,unu!',' 
, I .. 

Funhermor~. th~ denial does not place this 
caw: wilhin Ihat · vcry narmw clau or cues· in 
wbich interluculOry appea l is permissible under 
the collaleral order doctrin~, becausc it is not 
"effecti ... ely unreviewable on arlwal rrom a fi nal 
judllmcnlH. Uniud SlQles V. /(ash~tc", 716 f .ld 
11S4. t454-55 (5th Cir.1913) (holdin. denial of 
motion 10 dismin ind ictm~nl ror lad. uf j uris 
d iction in the di5l rict C'uurl not re ... itw .. hle un· 
der § 1291 ); sa also Louuil2nll Icc Crellin DU· 
In'bulorS, Inc. I '. CQn~1 Corp., 821 F.ld 1031 , 
IOll- lJ (5th Cir. IQ87) (ho ldtn& deni.1 of "'u 
liun 10 dli fO iu: ro r Impro per venue IItIi re viewa 
bl~ under § 1191,. 

Likewise, Oil Tran sport useru Ihal the Asso­
ciatio ll '$ fweral acliun should be d h miucd be 
cauSt il should ha ... e b«o broutlht .ali a compti l 
sury counlercl.aim in ~Iatc coun . 0 .1 Tra n ~pun 
de~'OI~i u nly twn paragraphslu Ih~ a rlument in 
supporl or Ihis conlenl inn. and WC' find if) 
spar5t Ittlll authorit y unpcnuasivc. In anv 
f""'f"nl . this I .... U (' wa~ nu t p rC'lIoIo:tlled 1ft the- Ji~t nci 

('uurt ; .and , nl , authu rlty Ih·C'c.l he Llt t·J ("I uur 
nOi adJre:l. .. illll it UII appea l fOI' the 111M tlll le . • 
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