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Hecnmme the wterpretation urged by
Melhermoti ignores e brol wewpie ol (s
raiaulidation arders, we hohd thal the final
Ity ol the arhdration decison depends upon
the preseml jmslure of Dhe cuse, nel o the
marrow conbexl in which the arbitrability
fuesteon first arse.  Adecord, Middirky
Carp. v Huseman Corp, 962 ¥ 2d 614, 615
Tuh Cir, 1992 (stating thal where (w0 suits
were comsolidaled fer all purposes under
Fead K.Civ . ddab, snly a “final decisivn o6
the full proceeding” & conaiderml final us-
der 38 USC § 12910 Therefore, we do
nul mibilress whether the orders would have
bewn conmiiberad fnal absent the consilids-
Linm,

Filth Cirewit precedent frmly establishes
that, in pending, nosindependint auits, s
irder compsllmg  arbdration EPeT pned
by u siay af the procesdings peniding mris:
Uralson 8 mol & Final decian far purposes
of § V6aNY. See Turbof 86T F23d ar
1630-21; Purdy v, Moner fmt'l, Lid. 867
F.2d 1821, 1523 (Sth Cir I, vewd, denied, 483
s B&3, 110 50 1B, 107 lLEd2d 136
(IBHE, Although presently slayed, the in-
demnnifieniion claims betwesh Underwribers
and Young remain pending before the dis
bt caurt, sl will have 10 Lo sdibressad
fallowing srhitration Anmil, Mellermsii's
claim agminal Young, based un ile allisjeaad
unsuthoraed eoverage betier, also AWnils
resslubion.  Additisnally, feriber [reeed
imgs et ween Melhermots snd Unders ritess
will be required mot ouly is confirm an
wrbitrsl awurl, il also b determine the
effect of wrisitration on Melbermati's urigi
nal contract cluime sgainst Underwriur.
Ser Jolley, BEi F20 mt 405 With hese

mailers sl pesding, the districd courl's |

orders clearly did not “end] | the Migstyn
on the mersia and leave| | nothing (&
court i do but execule the ju o
Catlin, 324 U3 a0 293, G5 S et 693

fiecause the distriet courts qﬂgn Weore
interkecsibiory, nod final, apges] is harred by
§ ik

B A wrpimiase pevation [ae e sl I WR-DAN )
=meabenied ley @ st pane | sl Bhis oo gn
Faly I8 1992 Thai panel meded, Buwreer, ilial
il alirrnaise wriparsd il snasidaiiiun Cunigineg
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P Allernatively, Melermatt UFS N
s revies Lhe orders under an application
Tor & wril of mamdumis® This couri has
recapiized thal such review miy be wvaik
mble  See Turboff BT B34 sl |50 i &
B, neediesn io any, the writ (8 an oxtrsge
dinary remedy, reserved for extranedinury
siuntions.  Gulfetream Aervapace Corp
v Mogpscomns Corp, 485 1S 271, 280,
108 500 108, 1148, 99 | Bd.d 296 i 148).
Traditsonally, federa) sourts have uaerTisnd
Lheir mandsmius power oily "in confing as
inferior court o n lewiul exercise of its
jrescribed jursdiction or o compel il i
exerrise il suthority when il is is duly i
duwn™ fd wi 289, 108 50 a8y 1148 fyuoi
ing Roche v Evaporaded bk Ama'n, 218
LLE 20, 26, 83 5.00. 038, fd1, BT LEd. | (88
(L. The party seeking msndsmus his
the burdsm of demunairsling & “clear s
tadispiniable” right w . See s [ ream,
ARG LLE. ol 269, 108 B.CL sl 1143 jquoti
Bawkers Life & Cax Co. v Holln
LS 979, 384, T4 5.0 145, 148, 98/ Ed,
106 (1950 Here, that burden inf pvgicy
lurly heavy, because Congress s e
ly benited intetloculary revied™ ol Rubmtric
vl dlecisin sn arliirsiife,

1 Melbermatt lan fadedyucsatisy
manl deemanding sidibrd/) The disirice
vourt didl mol clesely fventep s nuthirity
when it grambed uriter compelling gl
tratoim wral s\Seil Curther  procesdigs
pembing Uinl Ili_]l;thm Moreover, i »
mosre Ui Wel] settlod Uhut & wirik of s
tamus i, it o be used as 0 substitute for
et wee I re Cojiun Elee Powsr O
€. M, TH F2d 354, 365-66 (Sth Cir

“JB6L and we see no ressan why all issss

Preveite in this appesl cannol be radsed i
wn apprsl alter the arbitratian is conpleled
and & final judgment snierd

Congress bns forbidden ihe ajipsal uf
intetheulory orders favoring arliiration,
imlending that the parties first submit 1

im M Lbwmmont's appellate bricl sl het dmnidg
rrwd wath qhe Eppeal  We smw ennades b
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Chnp s W1 F.3< T8 (Nl e, 1A

whitration.  Aecordingly, this appesl &
IHSMERSED and ihe spplication for & writ
ol mandamus DEMIED,

WEST OF ENGLAND SHIP OWNERS
MUTUAL INSURANCE ASSOCIATION
ILUKEMBOURE), Plalniiif-Appelles,

W

AMERICAN MAKINE CORPORATION,
o al, Defendanie-Appellants.

IV re AMERICAN MARINE CORPORA-
DN, American Maring Holding Com-
\pasy, (] Tramepori Company, lne.,
Maierials Co., Ine., Cajun
Crane  Company, Aggregale  Horges,
Ine., Hayou Fleel, Inc., Frere Company,
Modern Barge Company, Leslie B, Da-
mual, Grand Marine Seneca Harge Com-
pany, Ine., Disens Hrothers Awdubon
Company, Durow Corporstion, Dumsr
Corporatbon and Moe Harge Company,
Patltlmnera.
Mos SE-Ti44, 920724,

United Simtes Court of ﬂ.wu{.h.
Fifth Cirewit

St mnd ledernl procesdingn concern-
ing wrbitrution of dispate over Limelineas of
peEmium paymenis by faréign insamnce
smsclion parlicipant were eonsclidated,
whitation was anbered, and litigaton was
swped pending wrbitration by the Umited
Butes District Court for the Eastern Dis
el of Lousiana, AJ, MeMNamarn, J, Ap
pal waa tnkem, The Court of Appeals,
Barksdals, Circwilt Judge, held that (1) ur-
biration vrders were interlocutory wnd mot
sppealable under Federal Arbitration A,
sad (%) orders did not wsreant mandsmiis,

Appeal disminsed snd wril demied,
i Dkt luilge due the Faabern Disivad o Tres

1. Arhlliration #2106

Orders compelling arbitration af dis
e concerning whether partieipant in for.
#ign msurance sasocinlmn Umely jabd pee

Dmiuma, consolidating procesdings, &l

staying litigation pending arbitration wers
interloculory rather tham (sl snd, Chais,
not appealable under Federsl &rbitration

At B ULECA §§ 06, 1G], (aki)

% Federnl Couris #=5TH

Order granting stay of Rigatiens sos-
corning dispule aboul whether Toreign in
AFAnNGE nasocislion participant timely pail
premiums perding wrbitration was ool ap
pealable unider collatersl onder docirine,
ofdera could be reviewed om appeal From
final udgment. B USC A 6 16, 18hy 29
UACA, § 1291

1. Mandames €51

Dhistrict eourt's srlers compellimg el
tration of dispuis concerning Umeliness of
premivm paymend by participant in fereign
mAaurance associalion, consalideting liliga
tbens, amd staying leagation pendimg arhe
iration, were nod reveswsble by writ of
misnadsmius.

i, Federnl Couria @=g1]

Uourt of Appesls generally nesl il
wdilrean maue presented for forel Lime on
agipenl

Meal Doaglas Hobson, Millmg, Henson,
Woodwand, Hilllyer, Merson & Miller, Hew
Oriemns, LA, for defesdamis-agpellania

danet Weasler Murshsll, John A, Halles,
Terriberry, Carroll & Yuncey, AJ. Mels
marn, U5 Depl. of Justice, Mew [brlsans,
Lt Tor plasmbifl-apgelles

Appril Trom ke United Sinies Discriol
Cowrt for the Eastern Distried of Liisiana

Petitiom for Wril of Mandamus o iie
United States [Mstrict Courd fr the Fasi
ern [hsiriet of Laoaisinm.

Before JONES and HARKSDALE,
Cireuit Juiges, w1 {JATHEH'Statte’s
Jwilge
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BARKSIMALE, Clrewit Judge

An jm MeDerrmofl TadT v Tedererrier’s
al Llagls, 961 F2d Tid (Sth Cir ¥, de-
cided  Ponlemporanesusly with this case,
ihe principal issae al band is the sppealabil
ity wel mon of an order compellng arbitrs-
tion, American Marine Corporation and
athers jcollectively, “Osl Transpart”) appeal
from district court. erders compelling arbi-
trniion of & dispute with West of England
Ship Orwners Mutual Issurance Associstion
{Lazembuurg) (" Asnocistion”], pursuant s
Lhe Convention an the Recogniden and En-
forcement of Foreigm Arbitral Awards
i"“Convention"), ¥ U1.5.C. § 2L el eeg, anil
slaying lithgalion pesding sriibralsen. In
ihe shernative, O Transport seks & writ
of mandemus. We hold thai the srbiua-
nn wrders wre interlocutory, not final  Be
cause § 16 of the Federsl Arbitration Aet
"FAA™) 9 UWEC § | el srg, provides sl
such orders are noi appealsbls, snd be
eausn Lhis case doss mol warranl mands-
mas, we [HAMISS the appesl and DENY
the writ

L

Fruim 1956 1o 1950, 0o Tranapr entersd
the Asspcisin, 8 [oresgn ansurance Easocr
&lm, L imsure (s vessels.  Participasis o
ihe Associsbion sre governsd by ila rules,
wne ol which requires arbsivrntion in London
af il depuiea® A dispule arose when the
Apaocintion charged that 08l Tramsgeirt bl
mol Limaely paid calls (premiums)

The Associalion nolifisd 00 Transport in,

July 181 thal il wisbed to arbitrate ihe
dispute, [natesd, O Tramsport filed suitin
Lauisinns slale ewirt sguensl e .ﬂ.w
tesn wnd three related paries, feiecleg

Ny

L Hule & i“Arbimavion”) reguisgs sibineion ol

"y didbrvemr or dispule | S wl mny
wvnal beetsren the Memlng, i Ausir
claibn #a b ke righile, o\ jony ol (he

Mvsmnsiion e ihe e \
delird il v bl et

K ln Mawemibests 1990, e Aawisimion lisd oo
mewrd & @i 0 London e appasinl an
wi ks g

& Persisee 18 SE § I39b jursiliormm i
el s el

[ L T

clubma undes Louisisna lsw, and seeking
et larniary anil injunetive reliel against we-
bitrmtion.  The Assecialion then susd =
ledersl deirict cour o compel arbilrsis,
wind remmoved the sate sction e Uhsl fourl
I (hetaber’ 1, the dmirict cowrt consal
datril ihe iwo actbns.

Ul Tranapart filed & number of moties,
seeiing Lo remand the slale case, vacals
the eopsclidation, dismas the Assesiation’s
campleint for lack af |juradiclion, sed s
joim 1he Associslion from pursing procesd
ings il had filed m England.? The Assoris
Lion meoved to compe] wrisbralion pursusal
o the Conventsan, In Pebruary 1992 (ke
district court denissd (il Tranaport's me
tiona, ismued sm order compelling s
tiop, aed stayed the procssding s w o
defendants, including thoss net subjec =
the arbslralbsn sgreemenl.

Fur ravlew of the arbitruibn gfilern.0d
Truneport sdvances thres allernilive buses
[or var jurisdiction® As hdreindfee de-
cussed, we Inck jursidecisan, Lherefore, we
do nt resch the mfrits<el the diston
eourt’s ruling® )

A,

il ll'hi!. AH| Transport contends thai
the drdefeure sppealable under § 1) of
i EAA, which sllows sppesls, inler ali,
frign ok finil deciston with reapeel b as
artdtraton”. 8§ USC § ISmdan It s

siris Lhat the orders are finsl in the con
wal af the Associslion's districl courl se

tion Lo compel arhitrstion, ss origisally

8 e of ihos s i b biorplay bl wens
§IE of ihe FAL, disceved dsfra and e
MeCsovan-Forgusan Al 1% WS § 000, @
ey [regulaminn of the busiseny of |misiascr fa
the Simies). Sew §5 USC § idiHbl Porsss
b ik et by, Damaisiama has prohibiied st
Bibrsi Clauees in insuresor policies. 5o La
HrwSial PEAMY Dowced v Dol Tealh May
Alawagewend Covp, 412 Sadd (WK 108 (La
Fadlh
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filed, hpcamie Lhay dinposs of the only issus
pesenled (n thal seibsn—arbitrability *
The Associalion responds that the ordern
iy isleriocutory, not final, because Lhe
meashilaled clasms 1hat are

il additional umresolved immues. 11 s

vt agpesl o Lherefore barred by § Thib)
of the FAA, which applies 1o inferlocutory
wlers tompelling arbitration wnd staying

Iigution in cases nubject tu the FAA or the
Comvention. See 8§ USC § 16bE; MeDer
madl ImiT n U'm ] of Lioguls, SH1
Fld T4 (GeheCir

un@:ﬁ;’ we held that where con
2 An indepessdent proceeding Lo
arbiratien with one or mare seliona

dan eeders in this case sre Wepiseal Lo
thoss we widdressnd in Melermaoll; we find
i omntrulling.! Accordingly, the orders
wars Intorlocutory, and sppeal i bereed by
| 16k See id

121 Second, il Tranapsrl sttempls Lo
mrpis jurisdiction under the enllaieral or-
der decirine.  (That doctrine @ dscussed in
wie I, imfra )l This court, kawever, has
mpcted application of that decirine in

& 0 Tommgponi's noike o sppeal ielerences
mly the Asewiaison's sitairstion s, gd
o, m onc lude ihe removesd wEse ol (el
wliduicd wwh @, (ibwiculy, o ks no el
on wheihed (he wrbiistion order s appealabic

T Herr, ma on dibciflgrennit, |he cases werr benaily
mmsslidaiod “Tor  digpucion”  becaias by
Ypiiw] sail ol 1he wimie Laciual silusiion”

& I may well b ibai, Brcwas § VBB eupresaly
s wpprel, il cosllaieral order demirine wesslsd
il Gpply Eeim ] R PEuldETEeRE weere asila
fed, e docinine Iully under § 1391 jurispra
e, while § I8 pervadacion doey et Flow
won, wr need mon conssdier (Bes guerelim

& Firid, bt (heve lis betn fi lanald ceder im
thet ner, e anni Sddress D8] Traige s up
aie ¢ hallenge e (B iy Ciniit s enirebe
wrp onder desying i meten w0 dismine Tar
Hﬂ}lﬂ"lﬂ'.‘l.hﬂ. S M4 LSO K LI9 e
et U Lok i livorn Limdend 0 il wis. ww adhdveas
ihiv urislictionsl puini s gesre,  See Fag
kol w. Feulvrad Drposal fevaranee . 57% 1 2
Bl LETE (5% Cir 19T

canes wuch aa this, See Turdaf w0 Mernil
Lymeh, Pievce, Fenmer & Smith, fec, BT
F2d §018, 1630 m, 6 iBth Cir 58 Joliry
v Foine Webber Jocksom & Curies, ne,
Bibd F2d 402, 404 (Sth Cir ), supplemen v,
AET F2d 881 (8ih Cor 98y Raussher
Migrer Refomea, Mme. w Birenbaum, HGD
F.2d 168, 1T1-TL (Sah Cir. 108E)"

G

[3] Finally, il Tramaport conbends thal
ibis couri mey review Lthe distrel courl's
decision wnder un spplieation fer & il of
mandnmms.  For the reasons siaied in
Mellermord, 58] F 24 ai TIE, thds cune dosn
nevl justifly Lhat extraordinary remedy.

1.

4] We Mimd no menii in the other asues
ruised by Of Trensport louching on jaris
diction." For the [oregoing reasons, ihe
appeal is DISMISSED. amd the applieatiion
for & wril of mandamus s BRENIED

Furihevmeae, ihe denial ders pol place b
el wiiber ibai “wery narvow clas ol e in
whis b interlocutery appeal s geromissible umales
the vullarral order dogiring, becise | oo
“elfectively unieyrwabds o spgerad rom s linal
pelgmem” . dhaired Ry v Tid F3
PR, BaRE-AY (b Cir 19R1) (holding desal ol
msmion o dismisg indicomann Tor leck of juiis
ihciian im she disiricy cour ol revies slds un
der § II¥I) el Lowiiens Ior Orsam D
tribudor, e, v Canvel Casp, 021 FM 8000
IRIT-FF 4%k Cir 198T] dhesbdosg dderal ol e
el 10 Akt fiod S O SEnUE T TR
ble wndes § LFRIR

Likewisne, Thl Transgairy swsrrs ahisn ol &y
chbimsn w Iederal el shanilil b dismiiveed b
v i) shossld have been Brought &y @ compsil
Sy CENT L@ oy ulaie couri. Akl Tresigal
evines walds bmn paragraphs i e srguness i
Wuppei ol dhis contenies, sl owe Gind s

-:r::ﬂ‘-HTl‘::u‘ [ ||!'Eerudr:§?§£§§' IJI‘I-H:::
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