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tfoilfed, i"t,r nlia. h,.....c:h or • In.1I c:onlrart. 
A. hf'rf'. thf' bank'" loami LO lh~ df'btorM 
hilt tlffn ~fW"drlc.lIy .ddreaud a~ alluwl!il 
cI.im~ in the refllll«livl' bankruJlU'lp's At; 
here, the debLOn' lender IUihilily claim!!. 
had not been Icheduled all aF-l'IeU; of the 
eALat.e. Thf' rourt. noted in Hu we, u we rio 
here. that "(t)he loan trannction at the 
ht-art of the present litigation was .180 the 
.ouree of (the bank") claim against the 
"Late", How. 913 F.2d at 1144. As Buc:h. 
both the HOllte and Eubanb courts held 
the lender liability claims to be the .... me .. 
II thf' bukruptciell (or purposes of Te$ 
judicata. 

The Second Circuit .IAO relt.ched the same 
conelullion in the Ch'~le r 11 context in 
S .. rv-Snop Corp., which reliel in large 
part on our court', ded.~n. in Matter 0/ 
Howe. Southmork Propertiu, and Hen , 
drick v. Awnt. and which i8 di&culled al 
lencth in our recent d~ision in Eubanh, 
977 F_2d at 171-72_ The Su .. -Snop debt· 
or brought tender liability claims againal 
two creditor banb one year after confinna· 
lion of the reorganization plan, and thf!: 
claim. were held barrt=d by r' .... judicata. 

Like the Raudoinfl, tilt' Su rl'-Srrop deht· 
or attrmpLed to d illtingu ish the bankru~tcy 
juetgment a .. a dedsion add,.el8in~ only the 
('rediwn' riltht to be paid. CallinK thi~ 

~haraC:Lerit&lion "excess ively narrow" , the 
Sforond Circuit held th"t thE' bankruplCy 
Jlt"Oft'eding enc:nmpuaes the en tire debtor· 
creditor relation' hip: not only the creation 
of that relation, hip through the initilll loan 
but .lao the bank ', ac:tions in calling that 
)oe,n early-the ac:t which the debtor 
claimed "forced" him into l,ankruptcy , 
Surt:-Snop, 948 F.2d at 874-75. Thu., the 
debtor'. "very allelf&tion th"t the banks' 

.. ronduct negatively innuenc:~ their 
bu.ineAs', health, makes it hard'pre88ed ttl 

explain how the two cauus of "c:tion-the 
plan or reorganiution anet the lender liallil­
ity ('laiml----iJid nut comprise thE' A.mE' eA' 
&ential matter", Id. at 875. Likewise, the 
aaudoin. are "hard preased" to disunguish 
tl1eir lenrlf'r liahility chAim from the prior 
JudKments of thE' hankruptc)' court. 111 
fll. ct, lhey h.ve I~II un.lJl t- LO 110 Iln; antJ 
Wt" hold thai tht=ir cu rn~nl c1.inl IS id~nlK'al 

LII tilUAt' diApoAed of I, one Ilrior b.nkru~ 
cil'!!;. . 

III. 

All t!lemenlJo> for ",pplic:ation of ru j .. di· 
cultl having been established, tht! &11-
doin!" lender liability claim l5 barred bJ 
that doctrine . Ac:cordingly, the judKrntat 
;. REVERSED and. instead, RENDERED 
for the Bank; and thh. eue is REMANI). 
ED to tht district c:ourl for entry of l.h& 
appropriate injunctive or other relief. 

REVERSED. RENDERED. and RE­
MANDED. 
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rollowing ineurer'. denial of cove,..,. 
for damage to property of inlUred' •• ubl. 
i.,.y, ill!l:ured filed MtaLe court action. for 
conU·Rct damagea .nd for rleelaratory judi· 
ment to block arbitration . Insurer ... 
moY~d both aCUomo, whic:h were conaoJidaI· 
prt and, eubaequenUy, were C()l\5olidaLfr4 
with three additional relau.-d actions. n. 
UnilPd States Diltrlct Court for the £U,. 
em District of Louisiana, AJ , M.c:Na~ 
J ., t!nlt'red orden com~lIing arbitratioe 
and ""ying litigation pendinlR arbitntao.. 
InilurE'd appealed and, alternatively, appl" 
(or writ of mandamus . The Court. of Ap' 
Jlt'i&ls, lillrklidaif.', Circuit Judl(~, h~ld !.h.t 
f11 utfl~rs comlwllln(:! .k.rlutr",liun lind 1liLt., 

( t 'r" " 
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., lioKation were "interloculi,. f" and, IitiKation .nd ("Oml~l1inl: Ilrbitration of in· 
thua, Fflieral Arbitration Ac:l prohihi~d all- lIurance dispute , aR d istricl c:oun. did nOl 
ptal, and (2) insured WIJI not entitled to clearly oVl'rf;U>p it.. .. authority in entenn~ 
undamul relief. orden;, and there was no apparent rUACn 

Appeal dismissed; application for writ why i5aue~ presenLed in insured 's appeal 
.t ",.ndamuli denied. c:ould not be raist!d in al'lleal after arbitra, 

tion was completed and nnal judgment en­

I. Arbitration "'23,20 
Generally, if only iuue before court is 

DPULf"S .rbitrability, ac:tion i8 considered 
iDdtpendent and court's decision on that 
..we iI "final" for purposes of Federal 
Arbitration Ac:t', prohibition of appuls 
born interlocutory orden; however, if ea.ae 
Kludel other claima for relief. arbitrabili­
tJ ruling does not end liti,aLion on meritA, 
rNt ;. con.idered "interlocutory" only, 9 
US.C.A. I 16(bXl, 3). 

See publication Words and rhrncs 
for olhtr judicial conslructions ilnd 
drfinilionl. 

1 Arbitratiun "'23.20 
Diat.rict eourt orden atayin~ litigation 

MIl compelling arbitration of insurance dil­
pule: were "interlocutory," not "final," (or 
fiiUJIOIU of Federal Arbitration Act" pro­
WMtion on appeata (rom interlocutory or­
MR, in light of alate law claima raised in 
q;nal .uil and other auita that were later 
ftNlIol idat.ed with il , notwilh.tanding that 
.. juriadictional buia (or original auit'a 
ftnIOYlI to federal court wu arbitrability 
~HStion; when ease. were consolidated, .J became ainrle judicial unit. and finali ­
" of arbitration decision depended upon 
I"Hnt posture of cue. 9 U.S.C,A. 
t Ii(bXI , 3). 

1 Mandamul ~1'8(4) 
Burden of demonslrating clear and in· 

_putable right lD mandamus relief wu 
,.,uularly heavy on insured c:hallenging 
.wt court orders compellini/: arbitration 
"clispuLe with insurer, in light of Fedenal 
Arbi\l'lUon Act's expres& limitation on in· 
wiocu.tory review of dietrict court deci&ion 
• arbitration. 9 U.S.C.A. I l6(bXI . 3). 

l ...... d.m". -=-4(4), 53 

IDiured wu not entitled to mandamus 
rrlitf from disltic:t court ord~Ml "taying 

, Diunn jud,e- for the- ut,lcrn Ulllnrl II! Tun. 

tered . 

Arden J . Lea, Joseph P. Tynan, l...eoli , 
Plavnic:ky & Moseley. John V. Bau&, Jones , 
Walker, Waechter, Poitevent.. Carrere & 
Oenegre, New Orleans, LA, for plailltiH· 
appellanl.. 

John E, Galloway, Robert C. Corn, Gallo­
way, Johnlon, Tompkins & Burr, New Or· 
leans, LA, for amicua curiae. 

Luther T. Munford, Phelps Dunbar, Jalc:k· 
lon, MS, HatT)' S. Redmon, Jr., Gerardo R. 
Barrios, Danny Shaw, James H. Rou~Ael, 
Phelps Dunbar, New Orleans, LA, (or Un· 
derwriters. 

Donald Hoffman, Ann Marie LeBlanc, 
Paul J . Politz, Hoffman, Sutterfield, Ensen· 
at & Bankston, New Orleans. LA, for Max· 
on Young. 

George W. Renaudin, William Harrilmn, 
Griggs & Harrison, Houston, TX, for ('...er­
tain Underwriters. 

Appeal (rom the United States District 
Court for lhe Eastern DieuK:t o( Loui~iana. 

Bef .. e JONES and BARKSDALE. 
Circuit JudICes , and JUSTICE,' Districl 
Judge . 

BARKSDALE, Circuit JudKe: 

The determinative starting point for this 
appeal by McDermott Int.ernationl!.l, Inc.., is 
whether the dislrict court orters comveJ· 
ling arhitration of McDermott's dispute 
with certain Underwriters at Lloyds and 
.laying litigation pending arbitration are 
int..:=rJocutory, not final. Beauee W~ h~ld 
that they are the former, and bec .. u,~ § 16 
of Ih. Federal Arbilnltion Act. 9 U.S.C. t I 
e( seq., prohibits _ppe.1 from such nrdeno, 
wt' OISMIS,,'" (or lac:k of jurisdiction. Likt'-

t.lnlnt: b, det.ltlnilu,n. 
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wi" ... WI' UENY lh~ altA.·rnatiY~ Ulll'lic.U\lUII 
(ur a writ III nuamhlmU!I. 

I. 

McOennou.. a Panamanian co rporation 
headquartered in Orleana ParUh, had an 
inlurance pol~y with Underwriters that 
COV4!red the operation. of one of MeDe .... 
mott'. lIubllKtiariel. Th~ policy required 
arbitration of 'laJIl tiirrerenc4!s ariling out 
of this contract" , In 19lt9, the lubiidiary'. 
property wu damaged; and McDennott 
submitted a policy claim. Maxson Young 
A,uIIOC'iRLea, Inc., wu retained to ac.Ijult the 
1011111. Underwrite", denied coverage, and 
thiA liliKalion enlued. 

Ret(inninK in late 1990, McDermott filed 
two actions in Louisiana state court against 
Underwriten: one (or contract damagel; 
the other (or I declaratory judvment to 
block arbitration .ought by Underwriten. 
Invoking the Convention on the Recogni· 
tion and Enforcement or Foreign Atbilral 
Award_,9 U.S.C. t 201 et seq., Undt!rwrit­
en removed both action. t.n federal di.Llic:t 
court.. where they were consol idated. 

The district court remllnded lht! U8es to 
• latA!! court, hokJint( thal a MrvlC'1:!--uf'!luit 
clauAe in the policy w"in.·cI tlntJ~rwrikN' 

ffmoval nKhlll: hUl lhi" ('Ourt va.t:ale-tllhal 
ordt!r. M(D~""ntl hll"l. 1m'. I '. UUyd3 
(/"dl!""lriler~ of i..ullciutl. ~44 f .2d 11~~ 

f~lh Cir. l99\1. Thr~ addittonal IlclH)UIl 

were conawlidat.etl into the aelion: a atall:' 
court l uil, removed lhroulCh clivenily, by 
McDermott aKainlt the adju8ter, Young, 
aUeKing thal an unauthoriud coverage let­
ter contractually obligated Young to pay 
for the lou; and two diversity actionl by 

J.. S«lion 16 provides: 
(.) An aPIXal may he Ia"en r,om­

(I) .n order-
(A) rd"uSlnl • JUly of ;loy I1<:I IOn l.looer w:c­
lion J of Ihi, lil le, 
tH, denyln, a ptliltnn undu ~"Hn 4 of 
Ihb l i lle 10 order uh"ulloo 10 procC'Cl.i, 
Ie) denvin. an itpplicallun und.:r sect ion 
206 of this lille 10 cnmpel al bllrallnn. 
\I)) conflrml", o r denYlo" o:nofirmalion of 
an award or panl.1 ",ward. or 
cf) modifY"ll. ,"·nrreO:lm". or V;K311nl an 
award; 
121 an Inletlllo("tllnr v .. ,dC'r InnllllS. '"' In· 
l,nll'''Iil. IIr ",n .. hl, 1"11: .11' '''/U" .. II'''' .I","I"~ 
.. n ;IIrt,..ral,,,n Ih"l ,) )UhICl'1 I" Ihl~ IIIIC' . .. 

Ihlll ... rwrilert4 al(a'nIlt Younl(, !4eckinlC lD' 

d~mni(jcali(JII rur any dam"'~I!~ aWllnh .. -d 
McUermolt a)(ain!4l UnderwntA!rs. 

Underwriters' motion to compel arbitn· 
tion and stay litigaLion pt!nding ubitnlion 
was gnnted in February 1992. The aLaJ 
extended not only to the parties to tht 
arbitration agreemenl, but lliso to t.hoM 
partiu and claims not lubject to arbitn· 
tion. 

II. 

A. 

Becauae lhis appeal turns on jurisdktion, 
we do not reach the il8ues ra ised bJ 
McDennott-e .. entially, whether compel­
ling a.rbitration wu erroneous. Underwrit­
ers contends that we Jack jurisdiction, 
maintaining that appeal from the diatrict 
routt's orden is barred by § 16 of the 
Fed.ral Arbitration Act (FAA). 9 U.S.c. 
§ I <I .. q. That ... tion. 9 U.S.C. § Ii. 
governs appellate jurisdiction over order. 
,, (feeting arbitration , whether issued undtr 
the FAA or the Convention.' Su 9 U.S.C. 
! 20K. 

The f'AA manifelll a "liber .. 1 (ederal 
,. tlicy favonnK arbitration" . Gilmer &I. /It· 
,,.,.'a,«/JollnMJ1I Lan' Co rp., - U.s. 
- . -. I" S.C!. 16.7. 16[.1. 114 
1 .. l::d .td ~6 (I~l) (quutinl( MCM~& H. COM 

Jlemon'ol Ho.p. ". Mercllry COMtr. 
Cory .. 460 U.S. I. IOJ S.CL 9:17. H L.E<I .:W 
165 (19H3)). SeCLlan 16 promote8 thia polt­
cy "by permittinK interlocutory appeah of 
orden favoring litigation over arbilntioa 
and predudin" review o( interlocutory or-

IJ) • fin.1 deciJion with respect 10 an .,... 
tr.lion th~l i, sl.Ibj«:t to Ihi, Itlle_ 

(b) EJicrp' as olherwiw pt'"ovided in ~t_ 
1292(b) of 1!lle 28, an appe~1 m~y no! be 
I.lr.cn hom an inler!oculGry order-

( 1) Iranlin" a May 01 any Ktion uf'MUr WIt· 

liun J or Ihi, IIIIC': 
(1) dirutin" arbitr~tion 10 proc«d unckt 
wt:llon of of thl§ !!lIe; 
lJ) compoellinl arbitration under 'oCCiiOfi 

11M ,I this Ii III' ; I)r 

(4) rdu''"1f tn enJOIn an arhuratlon ltat" 
,ubje(' t lu , hi, 11111'. 

~ U.s.C. § It.. 

~:RI\I()'IT INTERN. Y. UNm:RWlllnaIS AT LI.OYIlS ,~7 
c"._ .. , F.u 1'' ' ,Stht:'f". 1 .... 11 

d~rs thal ravnr arhitralinn." FOr:fylhe Vi-Ro ('O llUf't, I'IJI~ & Prod.Of. Cd .. l/fr .. 
lid 'I, S."' . II. (jihb .• Oil ( : fI. IIf T,..;rn.., 9 15 111; F.:ltl 1.llIi, l-lllt n. a H.Ilh Cir. I:I!'!"!); 
F.ld 1017, 10"20 (5th Ci r. l9'.H)). It "does not Wil.,on Wear, 1m:. I'. ' hul,.d ,lftrchtlllU & 
tolfly favor the arbitration process, [how- MIn., lut'., 71~ F.:!d ;124, ;j~6 (7th Cir .. l~n; 
ner,) because appeals may ~till be taken Langley ". Colvlllal L~win9 Co. of NtllJ 
from final judliCmentA concern inl{ arbitra- England,7m F.:M 1, 4 (lal Cir.1983). AI· 
tion or pursuant to a 28 U.S.C. § 1292(b} lhough this circuit has never been called 
tenifte.ate." Turbo!1 v. Merrill, Lynch, upon to apply the distinction, it has at­
P\nct, FenneT &- Smilh, Inc., 867 F.2d knowledged it.a existence. Ste Jolll'V I'. 
1518. 15211 (5th Cir.19R9); 9 U.S.C. Paint Wtbber Jnebon & Curt;'. In~ . 86' 
II 16(IX3) &. (b).' F.2d 40t . • 05 &. n. 3 (5th Cir.) ,uppltmtnt· 

td. 867 F.2d 891 (5th Cir.19B9). The orden staying the litigation and 
fOmpeJling arbitntion, if interlocutory, 
durly (all under § 16(b), which prohibit.a 
appeals (rom orders "gn.ntlng a stay of 
any action under aection ~ of thi8 title" and 
"compelling arbitration under section 206 
of this titl .... 9 U.S.C. II lfi(hKI) &. (hK3). 
M noted. if final , § l6(a)(3) allowI' appeal. 
Tberefore, at issue il whether the orden 
are. interlocutory or final. 

(1) An order i8 considered final if it 
"tods the litigation on the merits and 
'-Uet nothing for the court to do but exe­
(\Itt the judgmenL" Catlin v. Unil~d 

Stat ... 324 U.S. 229. 233. 65 S.CL 631. 633. 
89 L.F.d . 911 (l945)) In deteMllining 
whether an order affectinK arhitration is 
final or int.erlocutory, mOl't courts distin· 
",iah betwHn 8rhitration actions that are 
"independent" Ilnd those that are "embed­
Qed" ILmong other cllims. Generally, if the 
only isaue before the court iM tht! dillipule's 
arbitrab ility, the action is considered inde­
pendent and a court's decilion on that iSlue 
tonltitutea a final deciston . Ste, e.g., Mat· 
," of Chung and Pruidenl Enl~r •. 
Corp .. 943 F.2d 225. 2211 (2d Cir.1991). Ir. 
however, the cue includes other claims (or 
reltef, an arbitrability ruling does not "end 
the litiglltion on the mentA", but is consid· 
ered interlocutory only. Str., e.g., Con­
Jtruction Laborers Pemion Trult tI. Cen-

). Pumil.~ve § 1292(b) junsdtctlon i ~ nnl bC"ffl(~ 
loll. TM J i"nC1 court d«linC'\.I to)'o cC'rufy Ih" 
mailer. 

... Ikuusc § 16 does nOi dtfine - Inlerlocul nry­
and ~(in~r . we look for leuldance (I) ca!"oC'S Inltr· 
prelin" those terms in Ih~ cn,lInl III 2A II .S.C. 
f WH . Su., ~.t .. Tu,bnJ/ ... M~mll I., ,,c/,, 
'''"rr. Ft"nu '" -"",,,It. Inf"., 8,.7 F 2d l''ill. 1520 
ISlh t ' · III1QllrclYInK on lhe' fln;1ll1v \.Ieltrl111";11· 
IIl1n . 1(,d hy - a ~li "llI\Y ,l1 l1 l' lrnl J'lalh ~ In it 

[2) McDermott maintains lhatthe deci­
sion Will' final in its own "judicial context" ,' 
becaule the only juri.dictional buia (or the 
original .!Io U it', removal to (ederal court wu 
the question of arbitrability under the Con­
venlion. Il denies the relevance of both 
the stale law daims raised in the oriKinal 
luit and the other suits that were late r 
ronsolidat.ed with iL On the other hand, 
Underwriters as!lierts that because the arbi­
trability iSli ue is embedded among othe r 
claims, the distritt court's decision cannOl 
be deemed to have ended the litigation on 
the merits. 

We agree with Underwriten. When the 
cues were con::.olid .. t.ed punuant to Fed . 
R.Civ .. P . 42(a), lhey became a sinKle judic!,,1 
unil, as de:u:ribed in Road Sprinkler Fil­
ten Lmol Union v. Co"tinental Spn·n .. 
kltr Co.. 967 F.2d 1.5. 151 (5th Cir. I992). 
The consolidation orders broadly indicated 
that lht! case~ were being conso lidated "for 
disposition" because they "rew out of the 
ume factual situation. As in Road Spnu­
icier, "ftlhere is no indication that the dill­
lrict court con~olidated the cases only (or 
limited purposes ." leL Furthermore,;,at 
leas t ,"ome or lhe suits coull'! have bet!n 
brought a~ a sinKle aClion originally. and 
all are " hased larKely on the same oJ)l!ra .. 
l ive fU ClA." See id. 

pre·4 Ib case. lolllY I '. Pai,,~ Wrbb.:, )ad.Jun '" 
C .. ",u. Inc .• 11M "'.2\.1 ",02 (Slh Cu .). Jupplu.ltnr. 
rd. 8,.7 F.2d It'll (Slh Clr .. 1919)1. 

s . In \uPJ'lOrluf il~ arll:umenl . MdkrmnU 4ulI' C" 
SiC'gr!. ApJXDll I,om Afbltrub,fitv [HUlmmu 
IIUIU i.'"d,.. th~ New ~ Jj ullh~ U. S. ,A,bUfUUV" 
At·r. 126 F.R.I). 511~. sQ I 11~891_ fSn '''' ln 10 Wit) 

fm mC'rlv 1 iii . ) 
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R .. uu,,~ thr interp~t&lton uq(ed hy 

Mri ' .. ""uU iKOOrett the broad "C()~ of the 
c'uMnlirlA'ion orde"", we hold that the final . 
ily nf th .. arhitratiun deci~ion lIel>endM upon 
the Jlrn~nl poAture of the case, not on the 
narrow conte'xt in which the arbilrability 
question (int aroae. Arcoro. Middldy 
Corp. u. H ........ " Corp., 962 F.2d 614, 615 
(7th Cir. I992) (Ilatin, that where two luita 
were consolidated for all purpotea under 
F'ed.R.Civ.ll

, <112(.), only a "final det!ilton on 
the (ull liroceeding" is coMidered (inal un. 
der 2R U.S.C. t 1291). Therefore, we tJo 
not adrtre". whether the nrd," would have 
been l"noAidered final abllent the conaolid.­
tion. 

Fifth Circuit precerlenl (innly eAlabli"he!'l 
that. in l>endintr. nonindependenl suits. an 
,",rder compeJlinJ(' arhitration accompanied 
by a Atay of the proceedings pending arbi . 
trat ion is lIot a linal decillion ror purposes 
of § 16(aX3,. S .. 1'uTbo/l. 867 F'.2d at 
15~21 ; PUTd¥ •. Monu: In/'I, Lid. , 867 
F.2d 1521, 1523 (5th Cir." <crt. d.nitd, 493 
U.s. 863, 110 S.CL 180, 107 1 •. Ed.2d 136 
(1989). Although presently stayed, the in. 
demnift('ation claims between Underwriters 
and Youn~ remain ~ndinK heron thr di,,­
lriel t"Durt, and will have to be addressed 
foliowinR' arhilration. Anll, McOennou'" 
claim aKain"t You nit, based un the allegf!d 
unauthoriztod coveraKe letter, a ilio aW.li its 
re"olutioll . Arlrlilionally, further procffd. 
ing" hetwf'en McDennou and Underwriters 
will be r~luirtd not only to confirm an 
arbitral flwflrd, but al~o to detennine the 
e(fet!t of arbitration on McDermott's origi. 
nal contract claims against Underwriters. 
s,~ JoUr-V, 8&4 F.2d at 405. With the!!!e 
mlAttc!n still pendinji(', the district court's 
onl .. ". tlparly dHt not "en"r J the litil{ation 
on the mt"riL~ and leavel J nuth inK rur the 
l'Ourt Lt. 110 but eXf('ute the judgment." 
Cn tlin. :ll4 II .S . at 2:13. 6!) S.Ct at H.1:J. 

HE'C'l\u!';e- Ih~ diMn.:t court's orrters were 
int..,IHcuuu"y. nol rinal, appefll is barrt'd by 
§ 11'''1. 

• . • \ "C'~IiII'~ "...iI.o" ru, .h~ w,.. (No. Q2-jj\111 
wa~ drn.n.I hv a .fl<III .... ~ ,..~nt'l IIr .h" "fI"r' "" 
J llh 11( IWI rh.u ,..;snd ''' 'h·d. h .. wev~. , rl,a • 
• 11" .. h ....... I",. ' (" lurM ru ..... .I.hJ ..... U l ~ .. nl.l"II'J 

U. 
1:)1 Allemllllivf'ly, McOennott urges u. 

to review the orders under an appli"atioft 
ror .. writ of mandlimus .' This cou rt hat 
recoKnized thlit !Such review may be ani .. 
obi.. S .. l'Mrbo/J. 867 F.2d at 1520 n. 5. 
BUl. needless to say, the writ is an exrno,. 
dinaf')' remedy, reserved ror extraordinary 
"ituations. Gw/fttrt4m Af'rolpOce Co". 
•. M.yoc.m .... Corp., 485 U.S. 2'71 , 2l!5, 
108 S.C~ 1133, 1143,99 I..Ed.2d 296 1191S11\ 
Tradilionally, Cederat courts have eun:iMd 
their mandamus power nnly "to confine :t.I 
inrerior court to • lawrul exercise of il& 
PN'~('ribed jurilldiction or to compel it to 

exercise ill authority when it i" ita duty I.e 

do MO. " fa. al. 2H9. lOll S.Cl at 1143 (QU04.. 

inK Roche II. Evaporated Milk AM'n., 311 
U.S. 21, 26, 63 S.C~ 938, ~41, 87 L.Ed. 1111.\ 
(l94!lH. 'The party seeking mandamus haa 
the bunit'n of demonstrating a "clear and 
indisputable" right to it S,., Gulfttr~ant. 
485 U.S. at 289, lOS S.C!. at 1143 (quotin, 
B.nke,.. Lif • .t C .... Co. v. HolI.nd. 316 
U.S. 379, 384, 74 S.CL 145, 148, 98 L.Ed. 
106 (19531). Ho .... , tII.t burden i. particu. 
larly heavy. because ConKress has expl'f1ill' 
Iy limited inl.erl«utory review of a dislritt 
Court decision un arbitr.ltion. 

j ·11 McD~rmoll has failed to utisry tJliI 
mOM demandinK s\.lt.ndlU'd. The rliiltrid. 
court did not elearly overstep its authority 
When it KrlAnLed the oreier compellinK arbt­
tration and stayed Curther ProceedinlC' 
~ndin" thlit arbitration . Moreov~r, it it 
mort" than well aettleli that a wril or mu­
damus it not to be u~ed as a substitute fot 
aplJCal, Jee In re Cajun Elee. POWJer C..,. 
Op., Inr., 791 F.2d 35J, 365-66 (5th Cir. 
19M1i); and we see no reuon why all iuutI 
pr~sentetJ in thill appeal cannot be raiaetJ in 
IAn 3111leal arter the arbicr .. tion i.8 complet.ed 
am.l " finlll judgment entered. 

(11 . 

l'uuj.{reu hu rorhidde n the appeal of 
inkriOCul.Ory orders ravoring arbitratioa. 
intenliiuK that the pa rtie~ first submit to 

,,, M,: l)ermnll 's appe:llalf' hrid \4Il')Uld be con~'" 
n ed \w •• h . lrC' appc:;sl. We "ow consldC', 11\:0. 
re'IItC' .. ' . 

WEST OF .:r."LAND ~HIP OWNERS MUT .•. AMEKICo\N ~lAKIN.; 749 
ek ...... ' F,U 1" Ill' CI,. 19UI 

amilntion. A«ordinKly, this appeal ill I. Arbitration ~23. 2n 

DISMISSED and the application ror a writ Omens compel1in~ flrhilralK>n or rti". 
tl mandamus DENIED. pUle concerning whether participant in ror. 

o i .~,.~.~"~.~.~'~n7.,,7..' , 

WEST OF ENGLAND SHIP OWNERS 
IIlT1'UAL INSURANCE ASSOCIATION 
(LUXEMBOURG), Plal.tlfT-Appell"", •. 

AIIERICAN MARINE CORPORATION, 
et aJ .. lHrendanta-Appe:llanu. 

1H .. AMERICAN MARINE CORPORA· 
TION. Ameriea" Marine Holdlnr Com­
,.ny. 011 1'nnlport Company. I"e .. 
LouiJiana Material. Co .• Ine .• c.;un 
Crane Com pany. Arl1'e«ate Barrel, 
hte •• Bayou Fleet. Inc: .• Frere Company, 
Modem Batre Co""pen" Lnlie B. Ou­
rant. Grand Marine Seneca aarre Com­
""1. Inc: .• OiHau Brothen Audubon 
CoMpany. Durow Corporation. Dumur 
Corporation and Noe Har«e Company, 
PttitJonen. 

No •• 92-3244, 92-.1724. 

United States Court oC Appeals , 
Fifth Circuit. 

Jan . 6, 1993. 

State and redenl proceedinKs coneern· 
ii, arbitntion or dispute over timelineu o( 
pnmium payment.s by foreign insurance 
Ulodation participant were consolidated, 
vbitn.tion was ordered, and liliKation was 
.... yed pend inK arbitration by the United 
StalH Dlsuic:t Court ror the I::ast.ern Oi~· 
tricl or Louisiana , AJ. MeNamara. J . A~ 
ptal was taken. The Court or Appeal!4. 
Builda)e, Circuit Judge, beld that: (I) ar· 
bltration urders were interlocut..nry and not 
appealable under Federal ArbItration Act . 
and (2) orden did not warranl mlinrlamus . 

Appeal dismj~sed and writ .ftmit:d. 

1. OiSiricl lodllC' , . ! EUlun !).\l fI~'1 flf To: • . 

eign insurance ;I.. ... aot"iation timely pflid pre-­
miums. consolidating proceed inliC:t, and 
staying litigation peOllinK arbitration were 
interlOCUtory rather than final and . lhus. 
not appealable under Federal Arbitration 
AcL 9 U.S.C.A. §§ 16, l6(al, (aX31. 

2. Federal Courta -=-57. 

Order Kranting stay or litigations con· 
ceming dilpute about whether (oreiji('n in. 
surance association participant lime-Iy raid 
premiums pending arbitration was not ap­
pealable under ('OlIa~ral order doctrine; 
orders cou ld be rev iewed on appeAl rrom 
final judfitmenl. 9 U.S.C.A. §§ 16. l6(b); ~H 
U.S.C.A. § 1291. 

3. Mandamull tPSJ 

District court's orders compellinl( arbi· 
tnOOn oC dispute concerntnK time lines" of 
premium payment by pl:lrticipant in roreign 
insurance association. consolidatinR litiKa· 
tions, and staying l i ti~alion pendinJ[ arbi· 
tration, were not reviewable by wrll ur 
mandamus. 

4. Federal Courtl (P611 

Court oC Appeal!! gtmerally neecl not 
addno:s" i.~"ue prel'oeni.ed (or finn tlmt' nn 
appeal. 

Neal DouKla~ HolJ~on, Mill ing , Bellioll , 
Woodward. Hillyer, PieNon & Mille r. N~w 
Orleans, LA. ror Iler~ndaIlLS ·alJVt'lIa.nL~ . 

Janet Wessler Marshall. Juhn A. Oullrs. 
Terriberry, Carroll &; Yancey. A.J . McNa· 
mara, U.S. Dept. or Justice, New Orlf'an~ . 
LA, ror plaintirr·appell~. 

Apl't!lIl from the Unile41 Statt"" Oi:ctrit't 
Court for the £asl~m District uf Louisiana. 

Petition ror Writ or Mandamus 1.0 the 
Unilt'd States District Court ror Ihe Eas t" 
t!rn Ui~trict or Louisiana. 

Uero •• JON p.s and BA IlKSIlA I.f:. 
Circuit Jurlt::e~. ;tn.1 .1I 'STIr.E.' UiSlrlrl 
Judge . 

:;" . \"""1( hv dt<s.' .... ufI". 
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