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JUDGES: Before: ASHLAND, JONES,nd VOLINN, Bankruptcy Judges.

OPINIONBY: ASHLAND

O
OPINION: [*646] OPINION
X

ASHLAND, Bankruptcy Judge: s .
The debtor in possession Mor-Ben [nsurance Markets i from orders of
the bankruptcy court staying adversary proceedings and M itration.

g >

FACTS

In October 1976, Mor-Ben entered into ag : eral [nsurance Compa-
ny. Ltd;fﬁssiusumnm Company, Ltd sandlasti ~Resigurros DEWE..T
whereby Mor-Ben was given authority gonbi ipsurance on behalf of the participa-
ting insurers. Under the agreements M v accountings of claims
paid and outstanding. The agreem : - Pipchs as the broker. The agree-
ments [**2] contained an stating/in part, "All differences of whatever

mn.m:mguutﬂfrlns shall be s tted to a court of arbitration in London .
" Mor-Benisa ion with its principal office in San Diego, California.
However, appellees Fa Excess, ] 8. Pincham & Co., and Lander Haywood, Etd are
organized under fGFeal Bnmmmtﬁ'?h:u pnu:tpalplaﬂﬁt"ﬁﬁﬁ-ﬂsml_.nndm
:Inh&:m]'h{ay-:-rI'J'El},whmﬂnagrmnmtxpmi:tsuhmmndanm-
countin . Pincham & Co. requesting reimbursement. Reimbursement was made of all
ing liabilities. However, Mor-Ben contends that it continued to pay out
return premiums expecting to be reimbursed for these payments butl was not.

n September 30, 1982 Mor-Ben filed a Chapter 11 petition. Thereafter, Trident, Excess,
and |.R.B. filed proofs of claim. On August 29, 1985 Mor-Ben filed adversary proceedings
against Trident and Excess for, among other things, breach of contract. On November 22,
1984 Tridemt and Excess filed motions to stay the adversary proceedings and compel arbitrati-
on. Thhmhumrycnm;g;uu&ﬂ::muhms [**3] hynrdm | on March 31, 1986.
On March 24, 1986 Mor-Bex fed an adversary proceeding LE.B. On May 28, 1986
1.R.B. filed a motion to stay the adversary proceeding and compel “arbitration. This motion
was granted by the bankruptey court in an order entered on December 12, 1986,

-,f"g;;ih' On December 6, 1985 Mor-Hen filed an objection to Trident's proof of claim, On
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April 21, 1986 Trident made a motion tgstay the proceeding and compel arbitration. This
motion was granted in an order entered on September 29, 1986, Mor-Ben appeals the bank-
ruptcy court’s four orders s staymg_,ﬂé proceedings and compelling arbitration.

_.-

ISSUE

A

Whether the bankpuptcy court erred in staying the adversary proceeding and compelling
arbitration pursuant to the agreement.

-I‘rl_.i'
STANDARD OF REVIEW ™ O
f/’

The bankrupicy court’s findings of fact are subject to a clearly l:rmn.mus uf review,;
conclusions of laware reviewed de novo. In re Pizza of Hawaii, Inc., 1374 (9th Cir.
1985).

nr's'}:ussmhr ,Q

le‘-B:n contends that the filing of the proofs of clai insurers subjected them to the

aims. Filing a proof of claim
iction of the bankruptcy court. See,
6). A claim may be filed to secure a
r's estate without waiving his right to
(Bankr. D. Minn. 1982), affirmed, 22 B.R.
(8th Cir. 1983). Moreover, the jurisdiction of the
he mere fact that a court has jurisdiction does not
preclude it from compelling fiesto arbitrate when the arbitration forum is required by
the Federal Arbitration Act. ses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460
LS. 1 (1983). Once the ashibratd¥'s award has been determined, it still is subject to enforce-
ment by domestic g, \The' Convention on Recognition and Enforcement of Foreign
Arbitral Awards ey fon mﬁlﬂlmmnmﬂnrmfmmmmd:nmmdm:

Jtmsdmu-:m of the bankruptcy court for resolution of
[**4] does not necessarily subject a creditor to the
In re Castlerock Properties, 781 F.2d 159 (9th
creditor's right to partake in distribution of
arbitration. In re Hart Ski Mfg Co., 18
763 (D. Minn. 1982), afﬁmr:d..'.'il F.2d
bankruptcy court is not in questiong

public policy. A b 2T ST 2H2R0 T A SN 099719900, |
. !
(Mnr-B spnignds that the bankruptcy court's finding that arbitration is the "most [**3]

expeditia ; to resolve the disputes between the parties is clearly erroneous. We
isagres), In I1ght of the fact that the majority of the appellees have their principal places of
siness in London and the subject dispute involves issues of insurance law and insurance
sunting practices, we cannot conclude that the court's finding is clearly erroneous. Fur-
ore, we are not convinced that arbitration need be the "most expeditious” method of
resolution in order to enforce an arbitration clause in a contract.

Mor-Ben entered into an agreement which compels arbitration in London of all differences

44 of whatever namure arising out of the contract. It was the intent of the parties upon entering

the agreement to settle their disputes through arbitration. The purpose of the Arbitration Act,
9 US.C. (@ 1 etal, is to ensure judicial enforcement of such agreements. See, Dean Witter
Reynolds v. Byrd, 470 U.S. 213 (1985). Strong federal policy in general favor the enforce-
ment of these agreements. Mosses H. Cone Hosp. v. Mercury Constr. Corp., 460 U.S. 1,
24-25 (1983). The desirability of an arbitration clause especially in an intemnational transacti-
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. on agreement [**6] is well recognized and must be respected. Scherk v, Alberto Culver
Co., 417 U.S. 506, 516-20 (1974). "Agreeing in advance on a forum acceptable to both parties
1% an indispensable element in international trade, commerce, and contracting.” The Bremen v.
Zapata Off-Shore Co., 407 U5, 1, 13-14 tl"ﬁ]}._j
- —

o 4/ 1 Mor-Ben expressed its concern for fragmented litigation if arbitration were compelled.
Mor-Ben contends that all the appellees who were parties to the agreeme ire to settle
disputes through arbitration and, as such, numerous proceedings may [*648]) result. The
Minth Circuit court of appeals has recently addressed this issue in Fish .G. Becker
Paribas Inc., 791 F.2d O

691 (9th Cir. 1986) stating, "[t]he Arbitration Act requires district courts to arbiration

even where the result would be the possibly inefficient maintenance of proceedings

in different forums.” Id. at 698. J

. [ Section 2 of the Arbitration Act provides, "A written provisi }Q . . contract eviden-

L cing a transaction involving commerce to seftle by arbitratio thereafier arising
out of such contract or transaction . . . shall be valid, i , and enforceable, save [**7]
upon siach grounds as exist at law or in equity for the on of any contact.”

Mor-Ben contends that the conflicting pulininﬂmmlmmtw Code and the Arbitration
Act preclude the Arbitration Act from applyi in bankruptcy matters. It cites In re
Bramff Airways Inc.. 33 B.R. 33 (Bankr, M- 1983), as support for its position. In
Braniff the arbitration forum was not fi it would be determining which creditors
were to share in the debtor's estate nﬂntyufﬂms:clmms Id. at 35. We agree with
le from te present case. The issues sought to

be arbitrated in Braniff were issues which did not even fall within the
arbitration clause. Id. at 35-4. 5 will not be compelled to arbitrate an issue which
1

exceeds the scope of on clause. Mitsubishi Motors v. Soler Chrysler-Plymouth,
USs. ,1058.Ct3 5). |
i

{Amrnst:p used in Mitsubishi to determine whether an American court should
| . enforce the ion clause in an international trade agreement when the claims arose in the
= anti . First [**8] the Court looked at whether the statutory issues in question fell
ithi of the parties’ agreement to arbitrate. Here the determination of the validity
of the insurers' claims are the bankrupicy issues in question; these issues fall
broad scope of the arbitration clause which states, "all differences of whatever
, arising out of this agreement, shall be submitted to a court of arbitration in London . .
" The contractual relationship between the parties forms the basis of the claims against
Mor-Ben for monies allegedly due and the claims for breach of contract. Furthermore any
doubts about whether a dispute falls within the arbitration clause should be resolved in favor
of arbitration. Francesco's B., Inc. v. Hotel and Restaurant Emp., 659 F.2d 1383 (Sth Cir.

1931]}‘\}}

| The next step in the Mitsubishi analysis is to determine whether the legal constraints,
external to the parties' agreement to arbitrate, prohibit arbitration of the claims. Neither the
. Bankruptcy Code nor its legislative history contain anything which would prevent a court of

United States
Page 4 of 5



arbitration from determining whether the insurers’ claims are valid or whether any party has
[**9] broken the contract. Thus, the fact that these issues arise in the context of a bankrupt-
cy does not invalidate the agreement of the parties to have the dispute heard by an arbitrator in
London.

1| .

*
-

E-Thnnas:nt'l.nrc Hart Ski Mfg Co. Inc., supra, is factually similar to the case at

wmmmmmimﬂm

d;fmdnna-ﬁm—ﬁmmrmdm sr.l.y the bankruptcy proceeding and compel
LA purs! -+ : agreement-to arbitrate, The court found that the issues

rmudhythedefendaﬂspmnfufclmmam:lthcn‘mmmsthﬂem“reremthmﬂ:es@nf

the agreement to arbitrate, wherein any disputes arising out of the sale of 2

any financial disadvantage or inconvenience caused to the :I:btrl:
arbitration did not justify a denial of the right to arbitrate; the
the right 1o, an arbitration forum. & \
(7o mioat tivino thet If Congoees Tnkeaded e
statute to include protection against a waiver [**10]
forum, that intention will be deducible from the
Having made the bargain to arbitrate, the party
evinced an intention to preclude a waiver of j
Nothing in the meantime, prevents a
an agreement to arbitrate. (citation oma

ummp}:mufeqmpmmlmmmhcmhnmdmmﬁumm The co %&fmﬂdﬂm

ght to a judicial [*649]
slative history. (citation omitted).
be held to it unless Congress itself has
remedies for the statutory nghts at issue,
uding statutory claims from the scope of
itsubishi, 105 S. Ct. at 3355

lﬂ] ("The p-nhcywhmhth:ﬂumtmll%nlymin Mitsubishi as well as in The Bremen v.
)

Zapata Off-Shore Co., 407 U and Scherk v. Alberto-Culver Co., 417 U.S. 506

(1974) i5 onc of in Iﬁtnmmmmnnmﬁr
[‘urexg;nmhlmﬂhwen$ nsk:mnmryrmﬂtﬁvmdutmadmmafm

business and industry will hardly be encouraged if, notwithstan-
{'we insist on a parochial concept that all disputes must be resolved

in our courts. . . . We cannot have trade and commerce in world markets
and i [ waters exclusively on our terms, governed by [**11] our laws, and resol-

@rjmm. 407TUS. at 9,

Absent a Congressional mandate to preclude arbitration in the bankrupicy context, or a
compelling situation seriously affecting the rights of creditors in a bankruptcy, a valid clause
in an international trade agreement to arbitrate a dispute must be enforced. -

—

i s 0
'ALJ: Emdmmnfmgnmgmaﬂimﬂtnrdm of the bankruptcy court staying the bankruptcy

proceedings and compelling arbitration.

DATE: NOVEMBER J\Tﬂ&_
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