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TECHNETRONIUS

IM THE UNITED STATES DISTRICT COURT

FoR THE EASTERN pistatcr or peswsyivania FILED  umi | o 93

TECHHETRONICE ; INT. cIVIL ACTIGH

.

LEYBOLD=-GEAEUS GMBH, LEYBOLD AG

snd LEYBOLD TECHMOLOGIES, INC. BO. 91=1284

HEHURAHDUH KND FINAL JUCHENT

HUTTON, J. 198]

Juns 9,
Prassntly bsfors the Court is the defandants® Hotion to
pismies Plaintliff's Complalnt Undar Fed., R. Clv. P. 13(b}{&) or
for & Stay Pandimg Intarnatlonsl Arbitratlon, tha plalmtifE'a

responss, &nd tha defendants® reply brisf.

T. FACTUAL AMD FROCEDUBAL SACEOROUND

Laybold-jisrasus GmbH, lts corporats sugcessar Laybold
AG, and Laybold Technologles, Inc. [colisctively S Laybald®] ars
buslnessss located and Lnsorporatsd In Capsanis) The companlss
daalgn and manufscturs high-tech IndustTisl ssnufscturing
squipsant. In Decembar, 1986, Leybald witersd into a contract
with Rokoma B.¥. ["Hokoma®), s Héthsclands company, for the
purposs of salling twanty plsces &0 hlgh waowius sstallizing
sguipment for uss Ln the sEnufacturing of recording CDs. Durlng
Dacambar, 1986, Rokoms slsd mntarsd lnto & ssparats contrack with
Technatronicas Inc. [“Techietronics®), s corporation lecated in
Wemt Chastar, Peannsylvanla, Undar the Technatronios-Rokoma
centract, Rokoma agresd to "cparate in the capaclty of lisiman
patwean tha varlous mapufacturars®. [(Technetronlca Exhible A st

1 2, Rasponslbllities).

=i4 af 4=

Purauant te the terms of tha original Rokoma=Laybold
contEset, Mokoms wam.to purchass the squipssnt for lts ultimate
user Technatronlof, Iné. Technstronics would then Cinsnce snd
ultimataly purchaws-the sgulpssnt fvom Rokoma. AS per tha
Rokoss-Laybold ‘gontract, Rokosa pald Laybold DM (Deutschsarks) 1
milllon an & sscurity deposlt on the sqilpsant. The Rokosd=
Lavbgld contrsct contained the Ffollowing ssmignesnt of clghts
pesvialon:

gt Transfer of rights and oblilgstlions ta

Technatronles Ime.
Galler [Laybold] rems Lo tha transfsr of *
sll rights and obligations of Buyar [Innni

it of this contract to Technstronics Inc. LI
n.T.-lt.d sa by Techrstronios Inc. In
writing.

{Rokoms-Laybold Contrsct st ¥ 9.11}. As the result of s
corporats disagreamant ovar jolrt-ventura opportunltles,
Technatronics sxercissd lts rights under 4 #.11 and by lebter
dated HWarch 3, 1988, inforsing Laybold that 1t was diFsstly
assuming Rokosa's righta and obllgatlions undar Che contract.
{Sas Exhibit C to the Cosplaint, letter from Technstronlcs to Rr.
Haas of Laybaldj. The affect of Technatronlcs' potloe wveas to
remove Bokoms from the sanufacturing chaln and placed
rachnatronlcs and Laybold in direct privity with ssch other. J1d.
In iats March, 1988, Laybold Informsd Techmstronlos
that Rokoms, and thus Technatronles, wvas Lln default for fallure
to sccept delivary. Ona sonth later, Leybold terminatsd tha
which Tachnatronlcs had
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3.9 mlllion in damages, But that Lt has not flled a clalms or sult
agalnet Techrmetronlcs nor Rokoma bacsuss Laybold ballsves that
bath cospaniss have since csassd dolng businass.

On Juna 34, 1993, Technatromlce flled sult In the Court
of Comman Pleas Ffor Chastsr Coumty, Fennsylvanls, Ffor returm of
the DM [(Peutschmarks] 1 milllon security deposlt (Count I} and
Laybold's refusal to provide an acocousmting (Count ID)j. The
On Harch 9, 1993, tha

dufendants Flled & motlce of remcval to federal court pursuant to

casplalnt vas sarved on Fabruary T4, 1993,

I0 O.8.C. § ldd4l. Laybold sssarts two Indepandsnt basss For

fedaral jurisdioction. Filrst, under the diversity of cltizenship

provimion, 38 U.8.C. § 1333 and sscond, becauss tha srbltratien

clauss in tha Rokoma-laybeld contract ralseas & Fedaral questidn

undar the Fedaral Arbltratlon Act ("Arbltratlon Act®=), ¥ UY.8.C.

5] 1-108 [L¥7TD & Bupp. 1993} "

Tha Rokoms-Laybald coptract contains an iptevnstlonal
srbitratlon clauss which provides:

1 9.7 Arolcration

ALl dlisputes arisl in conmect o with thae
contract shall be flnally ssttled, undsr the
rulas of conclliatlon and arblBghtion as
valld In Bvitgarland, Eant Parne Ly one or
mors arbitrators appointsd wecordance wilth
tha milas. Ary such arblEra®lon ahall be
hald In Bern/Switzerland, and the lav of
Gultaeriand shall lgglf,

L Couni | of 1be Techeeronio's mln pecrrery of W DM | milios dolisr securiny
dr il Mhhlﬁﬂﬁmm | milliom i wonb spproxdmsissy
SAIS 000 00, ebserety 1 | thar

100000 B LSS § 10T (Sapp. 1990}

{Rokoms-Laybold Contract at § #.7) *On April 12, 1991, Leybold
filad ths prassnt Motlon to Dlwwi®w endar Fed. R. Civ. P. 11{B)

in lisu of an answsr te Teghnsbronics's csaplsint.

AT, precusslom

In its Motion to Disslss, Laybold ralses two argussnts.
Flrst, that thé aPbitration clasuss in § %.7 of the Rokoms-Laybold
contract Is Blndbng and thersfors precliudes this sult. Secom,
if this ﬂ-m.ltt declines to order arbltratlon, the plaintiff has
fallad to offectuats propar service becauss the complaint was not
sapved~dn compliance with ths Hagus Convention on Ssrvice of
r.nucvu- Abrosd, 20 U.B.T. 41, T.I.A.8. Ho. 6638, E58 U.N.T.S.
83, rapelnted 1o,

In particular, Leybold allsges that the pleintiff has felled to

Frad. R. Civ. P. 4 (West Bupp. 19931) at Z10.

sarvs & copy of the sumsons and complalnt In the German languages.

k. @Bhandacd

Although styled am & woklon to dissmiss, in & sotlon te
stay procesdings andfor compel arblitration, the spproprists
standard of reviww for the distrlet court ls the sass standsrd
used ln resclving susssry judgment sotions pursuant to Fed. H.
clv. Trotk v, Paciolls, 748 F.Supp. 108,
(E.0.Pa.1990) (olting Ear-Enit Hille ¥, Stockbridgs Fabrics, #38
F.2d 51, 54 § A. ¥ [34 Clr.1900) ). AResardlngly,

P. SE[e]. 108

Eha Soure
consldare tha savidancs In tha light msost favorable to
Technatronloe, ths party opposing the sotion to stay pamdlng

arbltration. [Far-Enlf Hills, &36 F.2d at 34,

United States
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As mentloned above, tha Eokoss-Leybold contract's
arbltration clauss provides:

q 8.7 Arblitratlon

All disputes arisl In connectlon with the
contract shall ba finally sattled undar the
rules of conclllation and arbltration as
walld in Geitzeriand, Eanton Barm. by ons or
mors arblirators sppolntsd in sccordance with
Ehe rulas,. Any such arblEratlon shall bes
hald In Barn/Switearliand; and tha lawv of
Suicerarland ahall apply.
i Rokoma-Laybold Contesct &t § 9.7). Laybold arguess That thils
clauss regulires intarnatiocnal arbitration as & precondition to
any muit brought In & United SEatss court, slthar state or
Fadaral.

[Laybald Hotlon to Dississ st 6). Technetronlcd

responds that It has neaver sgresd to an arbitration clduse
bacauss § 9.7 appsars only in the origlesl Rokosa-Laybold
contrect. As such, Technatronles cannot bs compalled to sntar
into intsarnational sarbltration under ths termshof & contract Lk

did not sign. Finally, Laybold responds £Haf when Technstronlcs

apsussd the rights and responslbllitlss of“Ehs Rokoma-Llaybold
contract, Technatronlcs sccspbsd Akl af Bokoms's obl lgetions,
lncluding lntarnationsl arbltratican.,

Tha Honorabls Clacencs ©. MHewcomer of this district
court recently peviewsd whan s district court sust anforce =
conkractual provislon call¥ng for lnternatlenal arbltratlion undar
ths Federal Arbltratlon Aet ("Arbleteatlen hee®), # U.5.C. 4§ 1-

106 {1570 & Supp. 19%1).

Burg-Hec Iepit. Ing. Y. FANSCAR & C..

S.0.A., Mo. 91-1&24,
Curg=Hes, the court staled¥

19%1 WL ¥58711 (E.D.Pa. Mow. 1&, 1¥

The sppropriste startl int for mall an
d-hnﬂ-i‘.ﬁ motion is ﬂlp:lilrll uhlt::tlnn
aot (=Arbitrstion Act®), 9 U.S.C. § L sk,
[T1- 9% Arbltration Act is Chaptar 1 of
Tﬁl*-l. Congrass snacted the Arbltration
Aot "pg snsurs judicial snforcamsnt of
privataly mads sgrasssnts to srbltrete.®
i TS
{guating
., ATO U.B.
This traklomn Aok
providss that sn arbitraticn clesuss "shell bs
valld, Irrevecable, and snfercesbls, save
such grounds as sxlet at law er In

ity For thes revocation of sany contract,.®

9 U.5.C. § 2 [L9mm).

« 1104, 1320 (M.D.TeEnn.l595%0)

Laan
213, 31§ (1985])).

1992 WL 350311 at *3. The Eurg-Mag court spes

sddrasssd the application of the Federal Arbltration Aot

gontracts reached by Internatlonal partiasg

The federsl llcy Im tavor of arbltracion
for internatlonal commsrce s reflscted In
the Conventlon on Rscognitlon asd Enfarcessant
of Forslgn Arblitral Awards ["tha
Convantion®), # U.5.C. 44 301-08 [19@@].

Article II of ths Conventlom stateas that
slgnatory countriess ®"shall recogniss am
agrasmant in writing undar which the partiss
updsertaks to subslt to arbitratiom all or any
diffarsnces.® Convantlen, Arclels LL{1).

Tha Conventlon defines an = mt in
writlng to Includs "an arbitral clauss ln &
2antEratt af an arblErablon agresseant.®
Convantlon, Article II{1). Furthesr, tha
Conventlon statss that the court of &
signatory coumtry ®"shall ... refsr ths
partiss to arbleratien, unless it Flnds
tha sald Agqresmant is mull and vald,
inoparative or incapable of balng perforsed.®

Id., ak #3; ges alasg ® U.5.C.k. § 201 [Wast Supp. 1991} d

signatory nationa). Bokth the Onlted States and Garsany

tEhat
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arbletratlon clause satisfies the four factor test ssat Forth in

2, Faolors Tye. Thoes apd Feur

Thisa Court soncludss that the defsndants can readlly

Isnsmases Ioporks. Inc. ¥, Fllipgl., 745 F.Supp. 1314, 1331-33
{(H.D. Tann. 1990); pes also Eurc-Heo, 1992 WL 150211 at #3-4.

Sacond, If tha clsuss sssts the Tenosssas Isports oriteris, the
court sust concluds that there s ne Iindeapandant reason to

g partiss to Articls II of the Convention. § 201 n.1) [Cerman }) Doss the agressant Ar(a) out of a legal i
- latlanahi whather) contractual or not,
E Demoocratic Republic scceded to the Federsl Republic of Garmany on ::!nh im |::|=;l.il:|: A eonmercial?
= el artjicl i3 ¥ U.B.E. iod
E Dctober 3, 1950, with the unifled Germany resffirsing ths tarms ot ket I N3 ¥ !
of the Conwsntlon) . i) 1= a part{ te the contract not an Amarican
cgitizen, Gf doas the commarcial relatlenship
a have scas rassonabls relstion with ons or
& + The Mele of the Distrlot Court mors férsign statss? § 0.5.2. § 303,
E In order for a distrlot court to snforoce anm Euro-Met, 1998 WL, Y30311 at =4) Isnnaames Imports. Inc. ¥.
=
il Intarnational arbitratiom clsuss, the court sust complsts & two Filippi, 74% F.Supp. 1314, 1331-33 (H.D. Tann. 19%0) [oiting
_-E tap snalysls. Firse, the court sust concluds Ehat tha Lades ¥, Ceramichs Eagng, &84 F.2d 184, 188 [lst Cle.1983)).
%
®

matlety thelr burden of proving Iannassss Isgort factors twa,
thras, and four. Initlally, the Unlted States [plainciff's homs

1H0d34 NOILVHLIgHY

oantry),. Ga dafendant*s h count and Swltzarland
daclars the provislen "null and vold, Inopsrative or incipsble of B 1, Garmany [defendan ons AEry)

balng parformed.® Tannaasad IREGcta. 745 F.Supp. at WITvelting
Convantion, Article [I(3): Ledes, &84 F.24 st L87),

(neutrally designated mita for arbitracion) are all signatorles
to the Conventlon. Haa ¥ U.5.C.A. § 201 (West Supp. I983) ([lisk

of mignatary natiomm] . As such, the thres countriss Involved in

Rs thim disputa, as sigrnatory natlons, gquallfy this dlsputs undar
A district court sust sddrsss four\gquastions in tha sscond factor.
detarmining the snforcesbllity of sarbltestion clausss found in Slmilacly, the contract for 30 high grade veouus
Intarnational comssrcisl sgresmantas matallzsrs satisfies the third facter's reguiresant that the
1] Is thers an sgrassant ln wrlelng o
arbitrate tihe subject VA “h’:':.' “sgresssnt arise cut of a legal relatlonahlp, whether contractual
Convantion, ArtlclessI¥(l), LI(2) er not, which is considared as comsarcial.® Tannaasss IRGOCLS,
3] Doms the agrsswsnt provide for arbltration 748 F.Supp. st 1131=32. Finally, the purchass of Ga
in tha t-rritv‘m signatory country? d Y. i e
E‘;::""u"‘"- bcticles (1), I(3)s 9 U.8.C. § manufactured products through & Wetherliands intarwsdlacy
satinfies the fourth fsctor that "the comssarcial relationship
- ] = = § =
United States
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have moma ressonabls relsclon with onme or sors forelgn states™.
Id.

3. Whathsr tha Technatroniss=REokoms Comtraok

Tha defsndsntes’ burdan s mors diffloult. hovevar, with

reagards to proving the flest Tennasses Inports factor.
defendanta themssalves admlt, Technetronices never migned “an

AN Tha
sgresmant In wrilting to arblitrate the subjsct of the disputa®
directly with Laybold. The only contract contalming anm
arhltration clauss im ths original Rokoms-Layhald contract. As
such, this Court must ascartaln whathar Technatromica le pow
bound by the terms and conditions of the original Rokcma=Laybold
contract, or wvhathar Technetronlcs may flla suit directlysgainst
Laybold in the Unitsd States.

Under Pennsylvanis law it Is saxiosatic chat & /parcy
cannot ba forced to sccept the terms of & contrict Shat It did
Go8 B.8.. BUckett V. Allstate Ins.
Coi, 834 A.3d #1% (Pa. Dupsr. Ct.

not antar oF otharvles adopt.
1987) {kast for sanforcaabllity
ia 1f both partiss have manpifest thele-lobent to ba bound by tha
contract) i Eroleck Development Groum. Ioc, ¥, O.J. Materlals
Corp.. 768 F. Bupp. 1348 [(W.D. Pa.\ 1991] (essential slsmsnts to
tha formatlon of & coptrect Are San offer, scceptance and &
wanl festation of ansanth).

Hotwithatand Ing\ thess cosmon lav principlies,
Fennsylvania has also adopted Ehe Unifors Comsarcial Cods

(*ucc®), inclodineg W.C.C. § 2-210 on the asslgnesent and

aasusptlon of contract rlghEs. 1Y Pa. Con. Stat. | 3310 (Supp.

1993) . Esctlon 1710 providas:
{d] Effsot and snforosablility of gemarsl
misigEEsnt .-~

An amplg
rlghts, | T the contract® or an ssslgnsent
in almilar gansral Earma s an assignsent of
cighte and unlass the languags or tha
elrcusstances (a8 Im &n amsilgnesnt fer
sucurity) Indicats ths contrary, 1t is &
dulegatlon of parformance af the dutles of
ths asslgner and lte sccaptanca by tha
assignas constitutes s promiss him to
perfors thoss dutles. E'hl- promliea im
anforceabls by slther ths ssslgnor or thas

of “ths contract® ar of ®*all my |

athaf party to the original contrsck.

id Pa. Con, Btat. § 7310. As this provision Imdicstes, sn

"aoceptance by the assignes constitutes & promiss by his to
Id.

ks ths forsgoing discussion Indlcates, sbasnt an

perform thoss dutles.®

assignmant of the contract rights, Technetronlcs corrsctly
amsarts that It cannot be forced to srbltrats undar the HEokoma-
Laybald Contract becsuss Technetronlcs vas not a party to that
sgrasmant. Hovevsr, Technatronlcs hes "stappsd Inte Fokoma's
shoas® whan It accepted all of Rokoma's rights and

dss Exhibit B
{Technatronlcs Latter to Laybold date Mar. 2%, 1988 sccept ing

rasponaibllicies undar the origlnal centract.

axarcising rights undar 9 #.311)J 11 Pe. Con. SEac.

¥ 2210 [Supp.
1991} .

Within ths Technatronica-Rokoma=-Laybold businass
agresmant, Technatronics la the ssslgnes of Rokoma's rights under

(Ses Mokoma-Laybold Conppaph$Skot
Page 5o

the FEokoma-Laybold sgreaasant.
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$.11). As discussed sariisr, 7 9.11 of the original RMokcma=
Laybold contract pravides:

1911 Transfer of rights ard cbllgations to

Technatronics Inc.

Sallear [laybold] sgress te the tranafar of
all rlghts and cbllgatlens of Buysrc [lnln-.l.l
out of this contrsct to Technetronlcs Inc. Af
regquested so by Technatronlcs Imo. in
writing.
{Rokoma=Laybold Contract st 4 #.11). When Technatronics sccspted
Rokoma's rightes undsr the contracst, 1t accepted pll of Rokoma's
clghts as wall as pl]l of Mokome's obiigations, Including the

mandatory Intarnmational arbitration &lades.
In count T of lts complaint Technatrenles sssks
eecovery of the DH (Deutschearks) 1 sdllion dollar securlty
deposlt that Rokoss pald Laybold under the original contract)
(Ses Complaint]. Slgnlficantly, Technatronlea' sult is sgaloat
Laybold directly, and not Hokoma. Technetronlos' complalnt doss
not indicate that it is Imn & direct contractual rejatioenanip with
Laybold for the DM (Deutschsarks) 1 slllion. Ascocdifigly,
Technetronics can only be ssssrting a clais @gainst Laybold LE Lk
has sssused the Clghtas and cesponslbllities that Rokoma had andar
the original Hokoss-Leybold contrect. \Sia dlsg 13 Pa. Con. Btat.
§ 2210 (sssumptlon of rights and paspenslbliitles).
Technatronics cannct assart thaOlpconSistent dafenss that 1t has
standing to sus for the sscurity deposit undsr the Rokoma-Laybald
contract, bot that lt ls(met bound by ths arbitration elauss
Id. Accordingly,

concludes that Leaybold has satisfled tha flrst Tannesases Export

contained within tha sapégontract. this Court

factor and that this cass sust Be feferred to lnternstionsl

arbitration.?

4. Fhather Wmm

Havlng datarminsd that Laybold can prove sach of the
feur Tannassas ISport factors, this Court sust nov detarmline
whathar thars  Is Sn 1.r||n-|pludllt reanon to declare ths provislon
pull and woildy inoparative or incapable of belng performad.®
Euro-Hpc Ispfort. Inc. v. Fantrem & C.. S.p.A., Mo. 93-2424, 1983
WL }E0Q1L (E.D.Pa. Mov. 16, 1991)) Tannassws IeQocte: 743 F.Supp.
Ak 2332 [clting Conventlon, Artlcls IX{3)r Lades ¥. Caramlcha
Eigng, &84 F.34 104, 18048 {ist Cir.1883)).

ha Judgs Wewcomsr axplalned In Euro-Heg., s district
eourt!

ahould ]imit appliestion &f the "null and vold=

clauss to cases in which ths arbitration

pgrasmant ltsalf ls “subjsct to an intarnationally

racognized dafenss such as duress, mistaks, Praud
or waiver, or ... whan [the sgresssnt] contravenss

fundamantal policiss of thes forum stets.®
Impocts, 743 F.Supp. st 1333 [elting mm
L_.lum‘ 712 F.24 50, 83 ({74 clr.198)) (ocltations
tEad) ).
Euco-Mec leport. Inc. . Pantres B C.. 3.0.8.; Wo. 32-1824, 1992

WL 350711 (E.D.Pa. MWov. 18, 1991] at =4=85, This Court finds no

avidance on the record batwvesn Techhnatronlcs and Laybold of sny

3 TechBatoakd Glss sasny ks dnagnaai=s orpamenl sl Lepiodd connol wisly (8 A Tidseakis
|mppry oo berieie e Db | sillios 5 e aMoenty il 0§ OmmErrl el o b iebdecs
o rbiotion. Sy Jd o8 I930-IL Thes Court dmsgress. The Db | million sy paid s 8 oesivy dopoii
Mor 1be parchese of 1 oasimm oedersd veousm meublner ke we 18 e O0 maseboeiing bl By
ibsir very maium the ori el Robnme Loybold comirss, (S8 scaricp depaii, sed Technoucais

e s of 8 onpianl s s Ll e 0 osames k" Wy

- 1] -
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of tha traditionally recognlized Intarnational dafenses such as
fraud, duress or mletake. The latters betvesn Technatronlcs and
Layhold avidencs that Techastronles beth Inltlated and scospted
tha ssslgnesnt of rights undsr § 9.11. A= such, thers Is no
svidence of mistake or fraud. MNoreovar, the lncreasimng uss of
arbltration both In Pennsylvamis amnd the federal courts dosas not
Scontravana| | Ffundasantal policles &f ths forum state.®
Isnnesses ISCOrie, 743 F.Supp. at 1321. Accordingly, this Court
grants the defendants’ Motion to Dissmiss s & result of

Technatronics' fallure te entar intersational arbletration.

B. Inmuffiolemk Barvics of Frocass

Bacauss this Court disslssss this sctlon bassd an the
intarnaticnal arbltration cleuss, the Court doas nat reash the
lawiiea of wvhethar Technetronlce affectiated searvics Iin mht.l.-n
of ths Hsgus Convantion on tha Ssrvics Abrosd of Judielsl ssd
Extrajudicial Documsmts in Civil or comssrcisl HWattets, opanad
foc algnatuce Wev. 15, 1§43, 36 U.85.T. 341, 9.0 AV8. Ho. 618,
450 U.H.T.8. 163, csprinted In, FPed. R. £/ B, 4 (Wast Supp.
1983) at 31l0.

An appropriste Order fallows.

= 11 =

IN THE UNITED DISTRICT COURT
FOR THE EASTERN OF PENHSYLYAMIA

TECHNETRONICSEH, INC. CIVIL ACTIOM

LEVYBOLD-CEAFUS GHEN, BEYROLD A

]
]
L E
]
(]
and LEYBOLD TECHMOLOGIES, IMC. i

HO. 92-1284

AHDOHOM, this #th day of Juns, 1981, uapon
copalderation of the Defendanta’ Motion to Dlemiss Plalmtliff's
Complaint Undsr Fed. R. Civ. P. 13(b) (8] or for & Stay Panding
Intarnational Arbltrsatlien, the PFlalntlff's Mssponss, snd the
Dafendants’ Reply Brisf, IT I8 HERESY ORDERED that the

Dsfsndants’ HMotlon to Dismlss Is GRANTED.

IT I8 FURTHER ORDERED that this cass ls DISNIBSED.

ENTERED: boti-£3

United Stateis
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