
o , ... 

• • 6 

I SPHERE DRAKE 
~ 

~ 
Hltft1l'1 I:MTRY 
HEZII, J . . 
DECEMBER 21, 1992 

Flue 
!!: .~ ~ " "~ ' " '' ' ' 

IlEc lH 10.5 AJf ':Jl 

~ 
f! 
~ 
2 
!" 

~ 

~ 
'" ~ 

SPHERE DRAXB INSURANCI pIc 

VERSUS 

KARIH! TOWING, IHC . , 
ST. JUDE MARINB SERVICE, IHC. , 
MOOS! TOMING. IHC., 
RIVERSIDE MARITI"I ENTERPRISES, INC •• 
BRASS KARINE, INC., AND 
CHARLES ARNOLD 

~ ~ ; .:. i i.\ t.. . .. 

CUii~ 
CIVIL Ac:rIOH 

NO. U-205' 

SECTION -.- (6) 

Thi. cau •• ca •• on for h •• rin~ on a pr.viou. day on the aotion 

of d.fandant., CharI •• Arnold, St . Jud. Harln. s.rvic. , Inc ., Hoo •• 

Towing. Inc., River.ida Hariti •• Entarpri ••• , Inc. , Br ••• Harin., 

Inc., and Harina Towing. Inc " to dl •• 1 •• the pat it ion for order to 

coapal arbitration and tor atay of liti9ation rilaeS In thia 

procaedlnq by plaintiff, Sphar. Drak. In.urlne. pIc. 

The court, having h •• rd the arquaant. of ooun •• l and having 

atudl.d the la9al ••• oranda .~ltt.d by the part i •• , 1. nov fully 

advl •• d In the pr •• i ••• and r.ady to rule. AccordIngly, 

IT IS THE ORDIR or TH. COURT that the aotion of defendant •• 

Charla. Arnold, st . Juda Marina Sarvlca, Inc., Hoo •• Towin~1 Inc., 

<5 Rivar.id. Mariti •• Ent.rprha. , Inc., Br ... Harin., Inc . , and 
r 
$D Marine Tovinv. Inc., to di •• l •• the p.titlon for ordar to coap.l 

~ arbitration and for .tay of Ilti9ation, be, and the .... i. har.by 

jgl DENIED. 

; 
~ 
5l 

r 
BeASON' 

On April 7, 1992, Charla. Arnold, St. Juda Marin. sarvic., 

Inc., Moo.a Towing, Inc., Rivar.ida Mariti.a !ntarpri ••• , Inc., 

Br ••• Marina , Inc . , and Harina Towing, Inc . (haralnafter - Harin. 

Towing-) co ... ncad auit a9ainat sph.r. Drak. In.uranca pIc, a.on~ 

othar. , In tha 24th Judicial Dhtrict Court for the Parbh of 

Jaffaraon, stat. of Loui.iana, to obtain a daclaration that tha 

policy of Protaction and Indaanity Inaurance (her.inafter -P , I 

policy-) i •• uad by Sph.r. Orate to Harlna Towing provided coverage 

for the loa. of the HIV ST. JUDE, and the d.ath of four cr.vaen, in 

tha "i.ai •• ippi River on March 14, 1992. Th. parti •• raqua.ted 

cov.raga und.r sphara Drate policy vording SD J50, CIa •• 1, which 

.pacifically includa. an arbitration claua.. Harin. Towing al.o 

aought to racover da.a9a •• nd .tatutory p.nalti •• for tha r.'u.al 

of spher. Drake to honor it. obligation. und.r tha policy • 

On Hay 1, 1992, purport.dly in co.pliance with Th. convention~ 

on the Rac09nlt1on .nd Enforc ••• nt of ror.ign Arbitral Award., [' 

(har.inafter -the Convention-), 21 U.S . T. 2517, T.I.A ••• No. "'7, 

codified aa I U ••• C. 55 201, al~, Sphare Drake unilat.rally 

fll.d a Notice of Raaoval of the .tat. court aotion. Tha Notic. of 

R •• oval did not join the other dalandant_ to the .tata court 

proceedint, 'ch.d. , co.pany, Ino., Brio Ichada, Alfr.d schad., and 

the ABC Inauranca Co.pany . Aftar r .. oval, the ca.e wa. dock.ted in 

thi. Court a. Civil Action No . 12-1509, und.r the caption -CharI •• 

Arnold, · St. Jude Karina sarvica, Inc . , Hoo •• Towing, Inc., 

Rivaralde Harit". Ent.rpr .... , Inc. I Ira •• K.rina , Inc., and 
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Marina Tovlll9. Inc . v. Sphar. Drake In.uranel PLe , Bchade , 

coapany, Inc . , Eric Schad., Alfred Schad., and ABC In.urlne. 

coapany· (hereinafter the -R •• oval Action-). Sphar. Drak. than 

tiled • aotion In the R •• oval Action to coapal arbitration. 

In part baeau •• Sphar. Draka tal1ad to joIn all .tat. court 

defandant. in it. Hotic. of Raaav'l, '1 required by , U. S.C. S 205 

and 2. U.S . C. 5 1441(1', Harina Tovlnq ,ovld to r ••• nd the R •• oval 

Action to .tat. court on May 29. 1.92. Defandant., &ric schad_, 

Alfred Schad., and Schad. , co.pany, Inc., tl1.d. aotion to r ••• nd 

on Jun. 1, 1992. In In order dated Hovaaber 1', 1"2, thl. Court 

qrantad both plaintiff" and d.fandant,' aotion. to ra •• nd . In an 

order dat.d Novaaber 19, 1992, thi. Court .tated that Sphere 

Drak.' •• otion to co.p.l arbitration in Civil Action 92-1509 had 

be.n r.ndered .oot by thi. Court'a d.oi.ion on the .otion. to 

re.and. 

On Jun. 16, 1992, Sph.re Dr.k_ fil.d • patition to coapel 

arbitration and for .t.y of litigation and co ... nc.d thi. 

proc •• ding, Civil Action No. 92- 205'. Sph.r. Drake'. p.tition to 

co.p.l arbitration a.aka no .ddition.l r.li.f beyond that aought in 

ita aotion to coap.l arbitration tilad in Civil Action No . 92-1509. 

Sph.ra Draka •• ak. tha .nforca.ant of a purport.d .Ij1r •••• nt to 

arbitrate containad in pre-printad fora praviaiona of ita policy, 

provhion. "hat H.rin. Towing cont.nd. v.ra not brouIj1ht to ita 

.ttantion until .ftar the ainklng of the K/V ST. JUDE. D.fandant. 

fil.d the .otion at i •• ua, to di •• i •• Sphara Draka'a pat it ion to 

coapel arbitration .nd for at.y of litigation, on tha ground. th.t 

l 

• 

thi. Court lacka aubj.ct .attar juri.diction and th.t tha p.tition 

faila to .tat •• caua. of .ction. 

In filing tha patition to co.pal arbitration and to at.y 

litigation in thi. court, Sphare Draka contand.d that the anabling 

lagialation in 9 U.S . C. I 201 at ~, provida. thi. Court with 

aubj.ct .attar juri.diction, purauant to al U. S.C . 5 1331. Thara 

ara tvo ralevant provi.iona which dat.rain. wh.th.r tni. Court in 

fact ha. aubjact •• ttar jurhdiction. Plrat, 9 U.S.C. S 203 

provida.1 ·An action or proc •• ding falling und.r tha Conv.ntion 

.hall be d •••• d to .riaa undar tha lawa .nd tre.tia. of the Unit.d 

St.t •• • • Applying 21 U.S.C. I 1131, if an action f.ll. und.r tha 

Conv.ntion, the f.dar.l court. h.v. aubject •• tt.r juri.diction. 

Anoth.r provi.ion , 9 U.S . C. S 20a, aida in det.raining wh.th.r .n 

.ction fall. under the conv.ntionl ·An .rbitration .gr •••• nt or 

.rbitr.l aw.rd ari.inq out of a 1.g.1 ralationahip, wh.th.r 

contractual or not, which i. con.id.r.d •• co ... rci.l, including. 

tr.naaction, contr.ct, or .gr •••• nt d •• cribad in •• ction 2 of thia 

titl., t.ll. und.r the Conv.ntion.-

Sph.re Drak. cit •• a.deo. Inc. v. Petrol.a. ".xieano. ".xican 

Hation.l Oil Co . (P •• ax" 7'7 r.2d 1140, 1144-45 (~th Cir. 1915), 

(or tha rule th.t • dl.trlct court h •• aubj.ct •• tt.r juri.diction 

in • ca.e under the Conv.ntion wh.r.1 (1) thara ia .n .gr •••• nt in 

writing to .rbitr.t. the di.puta, (2) the .gr •••• nt provid •• for 

arbitration In the tarritory of • Convention .i9natory, (3) the 

.gr •••• nt .ri ••• out of a co ... rcial 1.gal rel.tion.hlpi .nd (4) • 

p.rty to the .gr •••• nt i. not .n Aaaric.n citi •• n. Spher. Drak. 

• 
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• 
accurately point. out that the 11rat tactor 1_ the only tactor in 

d1.put.. Thi. Court .uet therefore datar.lna vhathar there 1. an 

.gr •••• nt in writing to arbitrate the di.puta; if thar. I., than 

under 9 U. S.C. 51101, At ~, and aldcp. Inc., the Convention 

appli •• and thi. court ha. aubjact .attar juri.diction. 

Article 11(2) provid •• the only cl.rUle.tion •• to what 

quallfi •••• an ·.gr •••• nt in writing-I 

The tara ·.qr •••• nt in writing- ahal1 includ. an 
arbitral ohua. in a contraot or an arbitration 
.qr •••• nt, .190&d by the part i •• or cont.inad in an 
exchanq. of latter. or talex... ( •• ph •• ia added) 

Thu., under Article 11(2) of the convention, thl. Court rind. that 

thar. 1. an .qr •••• nt in writing it thar. 1. either (1) an arbitraL 

clau •• in a contr.ct, or (2) .n .rbitr.tion .gr •••• nt .ign.d by th. 

p.rti •• , or (l) .n .rbitr.tion .gr •••• nt containad in .n axch.nga 

or l.tt.r. o~ t.l.x ••• 

Both p.rti ••• ~it that tha in.ur.nca policy .t i •• ua, so l50, 

Cl ••• 1, incorpor.ta •• n arbitration proviaion, cl.u ••• 51-52 , p. 

A-II; th.y di •• gr •••• to it •• nforceability. D.fand.nt. cont.nd 

that the arbitration proviaion do •• not con.titut. an .gr •••• nt in 

writing, or, in the alt.rnaUv., h not v.Ud, .0 th.t th. 

Conv.ntion doea not apply ancl thh Court doa. not b.va aubj.ct 

•• ttar juriiH.iotlon. D.fand.nt. cont.nd that the in.ur.nca pollcy, 

which cont.1na the .rbitraUon prov1aion, i. cartainly not • 

writing aivnad by the p.rtia. . D.rand.nt. al.o .rqua th.t th.ra 

ar. no lattar. or t.l.gr ••• conc.rning the arbitration proviaion. 

Th.r.tor., darandant. el.i., th.re 1. no ·.gr •••• nt in writing· 

betv •• n th. parti... Det.ndant. do not acknowl.dg. that. valid 

• 

• 
arbitr.l cl.ue. in • contr.ct i. anough to •• ti.fy the r.quir ••• nt 

th.t th.r. be an .gr •••• nt in writin9' 

Sph.r. Drak. agr ••• th.t the .rbitr.tion provi.lon .uat b. in 

writing, but •• pha.la •• th.t the writing n •• 4 not b •• ign.d by the 

p.rti ••. G.n •• co, Inc. v. T. Xakiuchi , Co . , 115 P.2d 140, 14' (2d 

Cir. 1911). In oppo.ition to N.rina Toving'. arqu.ant th.t th.ra 

w.. no .xch.ng. or l.tt •. re or tal •• a. avid.ncin9 .n .rbitration 

.gr •••• nt, Sph.r. Dr.ka .rgu.. that th.ra v.a .n .xch.ng. of 

corr.apondanca batwa.n Sphar. Draka .nd Narin. Towin9 vhich 

con.tltut •• an .• gr •••• nt in writin9 ' Sphara Draka aub.ita th.t 

M.rina TowIng'. brok.r .ad. a writt.n ofrar (th. ·.lip·). That 

.lip r.qua.tad cava raga undar the Sph.r. Draka policy wording 80 

150, Claa. 1, which containa an .rbitration .gr •••• nt. sph.ra 

Draka cont.nd. that it. capra •• ntativ. acc.ptad the off.r by 

ata.ping with sphara Drak.' ••• al, initi.lling, aarking tha alip a. 

·bound,· and dallv.ring tha algn.d polley to Marina Towinq'. 

brokar . 

co ... ntin9 on tha anforc.abUity of any arbitr.tion prov1aion, 

the rifth circuit .tat.dl -A.h •• nt. alleqation. of fraud 1n the 

induc •• ant ot tba arbitration clauea it.eU. arbitration .uat 

procaad wb.n an arbitration clau •• on it. tace appear. broad anough 

to ancoape.. tha party'e cIa! ... • ~, 111 F. 2d at lUI 

(cit.tiona o.itt.d) . WhU. datandant. aU.va that th.y 'lara 

unawara of the arbitr.tion clau •• at the ti.a th.y obtainad the 

in.uranca policy, d.tandant. do not all.ga th.t th.y wer. 

fraudul.ntly induc.d into obtaining inauranca covar.qa tro. sph.r. 

• 
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Drat.. In addition, defandant. do not 811.g* that the arbitration 

clau •• i. not broad enough to aandat. arbitration in the altuatlon 

at hand. Rather, defendant. arqua aiaply that they ara not bound 

by the arbitration provlalon becau •• they did not know th.t it v •• 

In the l neur.nca policy until the dlaputa at hand aro ••. 

Accordingly, thl. court rind. that the arbitration provialon 

In clau ••• 51 -51 ot the lneur_nca polIcy 1. valid and conatitut •• 

an .gr •••• nt in vritlnlj batwa.n the parti.. . Con •• quantly, the 

Convention 1. applicable and thl. court ha. aUbject .attar 

jurhdlctlon. 

Thl. Court n •• d not dalv. into the qua.tion of whether thera 

v •• an .qr •••• nt in vrltinq ••• at forth In (2) or (3) abov • • 

How.v.r, .inc. the p.rti ••• rqu.d at l.ngth about wh.th.r th.r. wa. 

• n .gr •••• nt in vriting und.r (2) or (ll, thi. Court will .ddr." 

tho ••• rqu..nt •. 

In G,nl.eg, the 8.con4 Circuit •• i4 th.t while the contr.ct 

containing the arbitration provi.ion .u.t be in vriting, it n •• d 

not b. .i9n.d by the p.rti ••. ~ .t 146. Th. S.con4 Circuit 

r.li.d upon , U.S.C. 5 3 tor th.t propo.ition, which .bply 

r.quir ••• n ·.qr •••• nt in writing,· but do •• not .xpl.in th.t t.ra 

any furth.C'. Th. T.nth Circuit i. in .ccord with the s.cond 

Circuit on tbi. i •• u.; the T.nth Circuit h.ld that the .rbitr.tion 

provhion w.t be in writing, but that it n •• d not be a ai.pl. 

int,gr.t.d witing .nd it n •• d not be aign.d by the partl ••• 

H.dica} D.v.lop •• nt corp. v. Indu.trial H01din9 corp., 47' r.2d 

145, 141 (loth Cir. 191]). 

7 

• 

G.n.,cg tallow •• lin. at c •••• in the •• cond circuit in which 

the app.llat. court ha. hdd that • algn.tur. 11 not r.quir.d . 

~, McAlli.t.r Bro • • , Inc. v. A'S Tr.n.p. Co . , 621 r.2d 51', 

524 (2d Cir. 1'80); ri ••• r v. Int.rn.tion.l aank, 282 F. 2d 211. 2ll 

(2d Cir. 1960). In .ddition, the di.trict court. in the •• cond 

circuit have follow.d the app.nat. court'. holding' on thi. i •• u •• 

.&..1.1., .-......sI.a., Cr •• tiv. S.cur. Corp. v. B.ar St •• rnl , Co., 671 

r.supp . '61, ,5l n. 2 (S.D.H.Y. I'll), ~, 147 r . 24 Il4 (2d Cir. 

1'88)1 Oc •• n lndu.tri •• , Inc. v. Sora. A •• oci.t •• Int.rn.tion,l, 

Inc., l28 ' . BUPP . 'U, 947 (S.D. N.Y. 19711 . 

Thi. Court w., not dir.ct.d to .ny c •••• , nor did it loc.t. 

any on it. own, in which. court h.ld th.t •• i9n.tur. i. r.quir.d 

in ord.r for .n .rbitr.tion ~rovi.ion to be binding. Th. r ifth 

Circuit h •• not .ddr •••• d the i.au. of whether •• ign.ture i • 

required in ord.r tor .n .rbitr.tion provi.ion to be bindin9 . 

While thi. Court i. not bound by tha S.cond .nd Eighth circuit.' 

daeialon. on thh h.ua, thair holdln9' do provide p.r.u.ah. 

.uthority. In the .b.anc. of contrary authority, thi. Court find. 

th.t the .rbitration .gr •••• nt n •• 4 not be ,i9n.d; howav.r, the 

.rbitr.tion .gr •••• nt .uat be cont.in.d in a writing. 

Th. h.u., thIn, J. "h.th.r the .ark.d aUp con.titut ••• 

witt.n .9T .... nt. In M,die.l D.yalop.,nt Cprp., the T.nth Circuit 

..id th.t the .rbitration cl,u., .u.t be In vrlting. although it 

ne.d not be .i9n.d by the partl... 41. r.2d .t 348. The writing 

in th.t c ••• con.i.t.d of two purch •• , ord.r. by the plaintiff .nd 

a written confirw.tion fro. tha d.t,ndant . ~.t l47-41. At the 

• 

• 
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botta. ot the front pag_ of the contlr.atlon ah •• t v ••• atat •• ant 

that the partl •• ara bound by the tar.a and condition. on the back 

of the ah •• t. Thera v •• an arbitration clau •• on the raver ••• ld. 

of the ah •• t. The partl •• did not 81g" tbe contiraation ah •• t . 

Th. Tenth CIrcuit raver •• d the dlatrlct court'. grant ot • 

pan.nant injunction a9_lnat arbitration, finding that the dhtrict 

court'. finding. war. not aufflc1ently detaU.d to p.ra1t~ an 

intelligent review . ~ at 149. The appellate court •• ph •• lald 

that the dhtrlct court had ruled that an .arlier axchanCiJa of 

docuaant. exactly 11k. the on •• at i •• ua had bean found arbitrable 

and that th_ diatrlet court'. ruling. vara therefore incon.tatant . 

ld.a. at lU-U . 

Thl. Court finda that the .lipI lubaitt.d by Marin. Tovin9'. 

brok.r and •• rk.d 'y Sph.r. Dr.k ••• ti.ry the vritin9 r.quir ••• nt. 

Thu., thi. Court .gr ••• with Sph.r. Dr.k. th.t the arbitr.tion 

providon in the in.ur.ne. polley i •• n arbitration .9r •••• nt 

contain.d in .n .xch.nga at latt.r •• nd t.lax ••• nd thar.ror. 

qualUh. a •• n .9r •••• nt in writing. Thia tindin9 provid ••• 

•• cond ground for thi. Court'. aarli.r ruling th.t the conv.ntion 

i. applic.bl. and thi. Court h ••• ubjact aattar juri.diction. 

D.fendant.- •• cond baai. for it. aotion to di.ai •• i. that 

sphara Drake doe. not h.va • c.u.. of .ction bae.ua. thar. i_ no 

.rbitr.tion .vr •••• nt on wbich to ba.. It. el.i •• Th. Court 

n.c •••• rUy .ddr •••• d .nd. diapo"d of tbat .rCJUa.nt abov., In 

d.t.~inin9 th.t thi. Court h ••• ubjact •• tt.r juriadiction in th1. 

c •••• A. atat.d abov., the Court finda that the arbitration 

• 

• 
proviaio" in the inaur.ne. pollcy con.tltut.. .n .gr •••• nt in 

vrit1n9 which h .ntore.abl. und.r the conv.ntion . Th.r.for., 

Sph.r. Drak.'. p.tition tor ord'r to co.p.l .rbitration and for 

atay ot litigation .tat ••• CIU •• of action. 

Accordingly, 

IT IS THE ORDER or THE COURT that the .otion of d.f.nd.nt., 

Ch.rle. Arnold, st. Jud. Marine servicI, Inc., Hool. Towing, Inc . , 

Riv.raid. Hariti •• Entlrpri •• a, Inc . , Ira •• H.rine , Inc., and 

Harin. Towlng, Inc., to dl.al •• tha patition tor ord.r to coapal 

arbitration .nd tor .t.y of litig.tion, ba, .nd the •••• il h.reby 

DENIED. 

~~I~ 
UNITED STATES DISTRICT JUDea 
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WHERE HELP ' 

PLOWMAN 
TICK ACT ION REQUIRED; 

~Send tor Reporting 
~Send to Into-One 

SUPREME COURT Of VICTOR IA 

= 
No. 7371 of 1992 

THE HOHOl1RABLE SIDUEY JAMES PLOWKAN 
(The Hinister tor Energy and Hinerals) 

v. 

ESSO AUSTRALIA RESOURCES LTD. 

Plaintiff 

First Detendant 
BHP PETROLEUM (tlORTH WEST SHELF) PTY. LTD. 

Second Detendant 
BliP PETROL£U11 (BASS STRAIT) PT't. LTD . 

Third Detendant 
THE GAS AnD FUEL CORPORATION OF VICTORIA 

Fourth Defendant 
THE STATE ELECTRICITY COKH ISSIOH or VICTORIA 

rUth Defendant 

HARJ.5 , J. 

HELBOURNE 

PATES Qf HEARING: 16- 20 NOVEHBER 1992 

pATE Of JUDGMENT; 

APPEARANCES: 

For the Plaintiff 

for the 1st, 2nd and 
lrd Defendants 

for the 4th Defendant 

for the 5th Defendant 

8 DECEHBER 1992 

coynsel 

Hr . O. Graham, Q.C . 
with Hr. D. Hac lean 

Hr . A. HeK. Robson Q.C. 
with Hr . S. Q'Bryan 

Dr. I. C.P. Spry Q.C., 
Dr.J.HcL.EmAerson Q.c. 
with Hr.P .J. Kennon 

Dc. P . Buchanan Q.C . 
Hr . R. Hacaw a.C. 
with Hc . P . JOpUn9 

• 

solicitors 

Victorian Government 
solieltor 

Hiddletons Hoare , 
Bevins 

Hr. C.P. Devlin, 
Solicitor to the Gas 
and fuel corporation 

rreehill Hollinqdal. 
, Pa9· 
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United States 
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