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HINUTE ENTREY f J
ﬁ&*n By Oz 24 0 vs 4y on April 7, 1983, charles Arpold, ®t. Juids Warins Farvica,
¥
sGhxifa, & Ing., Mooss Towing, Inc., RiveTFlde, Maritiss Entsrprisss, Inc.,

BFHERE DRANE THEURANCE plc

VEREUE MO, ¥I-1058
HARINE TOWIRG, INC.,

BT, JUDE MARINE SERVICE,
HOOEE TOWING, TINC.,
RIVERSTDE HARITINE ENTERFRISES,
BEAEE MARIME, IMC., AMD
CHARLES ARNOLD

IHE. ,

Thlé cavea cama an for hearlng of & pravious day oA Lhe ssilon
gf dafapdants, Charless Arpeld, Jt, Juds Herlne dsrviocs, Ino., Mooss
Towlng, Ims., Rivaralds Meritiss Entarprisss, Imo., Brass Marine;

Ine., snd Harine Towing, Ins., to disslss the pstition for ordsr to

compel srbitratleon and for stay of Lltigevies filed im thim

procesdieg by plaintliff, Sphars Draks Insursmce plc.

Tha Court, Kaving Basrd Che srgussnts of counssl sed Eaving
ptudied the legsl sesorarsds subsmltted by the partles, Js mos fully
advissd In the preslsss snd pesdy te ruls. Accordingly,

IT 18 MIE CAOER OF THE COURT that the motiom af dafsndants,
Charlaom Arpold, 8%, Juds Marlne Ssrvles, Ineg; Weoss Towlng, Ima,,
Riversids Haritiss Enterprisss, Bramm Harlns,
Harims Towing, Ime., to dissdss the gstitien for order to compal

Ing., Ime., and
arbitration amd for stay of lltigetdon, ba, and the sams Ll Bsrsby

CLEms
CIVIL kETroM ?‘/

Drass Marins, Ime., apd Marine \ Towlng, Imo. [hearsinafter =Marine
Towing®)j comsanced sult dgalnet’ Sphars ODraks Insursascs ple, among
othars, In the 20thdudlels]l Distriot Court for the Perish of
Jaffarson, Stats OF Jdosisisss, te obtaln & declarstion that the
pelley of Protscilongand Indsmnity Tnesuranos (Bersinaftesr *F & I
polley®) lssusd by Gphars Drake to Harlns Towlng providsd covarsgs
for tha Jdossaf the H/Y BT. JUDE, snd the death of four crevssn, in
the _Hissisglppl River on March 14, 1992. The partlas reguestad
povarsgs wnder Gphare Draks policy wording 0 3830, Class 1, which
Marins Towlny alsa
maught to recover dessges snd atstutory psnaltles for the refussl
of Sphars Draks te honor lits chligatloms undar tha palley.

on May 1, 1991, purportedly in compliamce with Tha E“'d’l!llmp

apaglfically ineledss an srbliratlon clauss.

on tha HEscogniticn amd Emforossant of Forelgm Arbitral Aswards,
{harsinaftar "tha Conventisn®), 31 U.8.T. 3817, T.I.A.8. Ho. 6997,
codlified as » U.0.C. §§ 201,

flled m Hotice of Rasoval of ths state court actlom.

Bphare Draks unllatsrslly
Tha Motice of
jaln the other defendants to ths stats court

Femoval did mot
procasding, Bochads & Company, Imo.,; Eric Schads, Alfred Schede, snd
Lhe ABC Insursnces Compasy.
ithis Court as €lvlil hetlem Ha. $3=-150%, undar ths capilon "Charlas
Juda Marlns Towlng,
Blvaralds Harltiss Entarprlesa,

After rascval, ths cass was dockatsd Im

Armold, - BEL. Sarvics, Img.; Hooss Ing. ;

Ing., Bresm Haclne, Inc., &nd
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Harina Towing, Ipo., v, Hphars Drakes [neuranes FLE, Bchads &
cospany, Imc., Erfie Schade, Alfred Bchads, snd ARC Insursnos
Conpany® [herelnafter ths “"Removal Actlon®): Gphers Oraks Ehan
filed & motlen In Ehe Femovel Actlon to compel arbltration.

In part becsuss Sphers Drake falled to jolmn all stete ocourt
dafendsnts in lts Hotios of Removal, &s regulred by % U.8.0. § J05
mnd I8 U.8.C. § 14d1l{m),; Harins Towing moved to remand ths Essoval
hotlon te state ocourt on Hay 1§, I§%31. Defersdants. Eriloc Bohads,
Alfred Bchads, and Bchads § Company, Inc., Fllsd & soblen Lo pessand
en Jums 1, 1992, In an ordar dated Wovesbar 18, 1993, this Court
granted both plaintiffe® and dafandants’ sotlons to resansd. Im &N
ordar dated Hovembsr 1%, 1983, this Court stated Ehat Sphars
Draia®s motion to compel arbitrakion im Civil Actlon ®I=180F had
basn rendarsd scot by this Court's decisiom on the motions to
ramand.

on Juns 18, 1¥83, Sphars Oraks Filed & petitien to cospsl
arbitratlon snd for wekay of liclgetion wmnd comssnced “thls
procesding, Ciwil Actiom Mo, %3-310%8. Sphars Draks's plrﬂliﬂt LT
eoapal arbltratlen saaks no sddltional rallaf beajyond LhEt ssught In
its moklen to compal arbltratlien Elisd in Clvil Astien We . Fa-120%,
Ephars Draks ssshs ths snforcassst of & pururhd EpraEssnt Lo
arbltrsts contalned In pre=printsd fors prowlalens of lte policy;
previslens *hat Herlne Towing contends ‘were) pot Brought s LLE
attamtion wumtil after the sinking of «the N}V 5T. JUDE. Dalerdants
flisd Eha matlom at lesus, to diamlws Sphers Dréke"s patltlon to
cospel srbitration and for stey of Jitigation, om the grounds thak

this Court lscks subject mstter jurlsdictfon wnd that the pstitlan
falls e stakts & couse of sctlen.

In flling ths patition to cospal) arbitration and to stay
Llelgatlon Is this Court, Spharsd Oraks ocontandsd that ths anabling
lmglalation Im # U.8.C. § J00\ab-dag., provides Ehim Court with
subject maLver jurlsdletison, -ljl-ul!l o A8 U.B.C. § 1131, Thars
ars twe relevent proyvislteeiwhich dstarmins whether this Court im
fact ham subject maktss Jurlsdletisn. Flest, ¥ 0.85.2. § 200
provideasy “Ancactlon or procesding falllng under tha Canventlam
shall ba deessd b0 sriss arder the lawe and trestles of the United
states.¥ Applylng 38 U.8.2. § 1333, Uf an actlon falls under ths
Convent lony the federal courts have subject matbar jorlsdiction.
Anothar provision, ¥ U.6.0. § 303, slds lmn detersining whathsr am
sgklon falls undar ths Comventloni ®=kn acbliratlon agreassnt or
arbltral swverd arisimg out of & legel ©elatlonship, whethar
gontractusl er mot, which ls comsidered ss comsercisl, includirg =
transaction, centreckt, or sgrespant described ln ssctlom 3 of Chis
titls, falls under the Conventlion.®

Gphars Draks cltas Ssdes, Ime. . Patrolscs Haxlcanos Hawican
Estlonal Oll Co. [(Pesax), 787 F.3d 1349, L144=-43 (5th Clr. 1985),
Ffor the rales that & district court Bas subiect sattsr jurlsdletisn
In & cass undsr Lhe Comventlon wherei (1) Ehears la an sgrsasant In
wrelting to srbltrats tha disputsy (3) the sgressssnt providss for
arbltratien In ths territory of & Comventlon signatory) (1) the
agressanl aFlasd cul of & comsardlal legal realatlomnahilp) and (4} &

party to ths sgreaamsnt s mot an Assrlosn citizen. Gphace Drake
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soourstaly polnte out that the Firet Cscter e the only Fector im
dlsputs. This Court sust tharsfors datsrmine whether thars Ls am
sgressant In writing to arbltrate the dispute; Lf there s, tham
undar % U.8.0. 55300, AL EEg., end Eadcn. IBg.. Uha Copventlos
Eppllas and Ehls Court has subjeot sstlar j'ﬂlllliﬂl‘..llﬂ..

artlels IT(3) provides the only clarificstion ss to what
Sggreamant In wrlting®i
Tha term "sgresssnt im wriltleg® shall L|:|.1].|.ﬂ.l
arbltral olsuss Im & combrsct or ah arbltratisn
the partiss or contalined in an
[amphamin sdded)

Thus, usder Arilocle II(3] of the Cenvantlon, this Court f{inds bhat

guallfless s &n

sgressant , signed by
spchangs of ]ll'l“i‘l- or telases,

thars Is an sgresssnt in writing 4f thers Is sither (1] an arbitral
alsuss |ln & contrect) or [3) sn arbitretion sgresmant sigmed by the
partlesy or (3] an arbltration sgressant contained in an eamchangs
af lsttsrs or talsdss.

Both partlss sdslt that the lnsurssce pallcy st lssus, 80 380,
Class i, Incorporatss an arblerstion provielen, Clsusss 81-83§ p.
Defsrdants contend
that the arbltration provisios dess not constituts an sgresmsnt is
in ths sltermative, Is not walld,/sp Thak the
Conventlon doss net apply and this Court doss not hafe subjsct
mattar jurlsdletlon. Dafendants contend Lhat tha lesuramcs pelley,
which contalne the arblétration previsilen,~Ja certalniy nat &
WEltlng algned by tha partles.
ard ne lettars or talsgrams nn-mnﬂq the srbltration provision.
Therafors, dafspdants clais, thare ls pe "sgresssant in wriking®
batwasn the partles. Defsndants do not scknovisdge that & valld

[l

k=11 they dissgres ss to ite snforossblility.

writing, ar,

Bafendants Blec argus that thais

arbltral clasuss Il & contract Ie spough o satlsly the regulresant
that thare ba &n sgrasssnt Ilm eritimg.

Ephers Draks sgress that the srbitgaticn provislon sust b= in
eritling, bal ssphasisss that the' vrlting mnesd not be slgned by Ehe
partins,; Ganaico, Inc. ¥. T. m] & Co., B1S F.3d 840, B4 [2d
Cle, 1987). In oppoaltlch Be Marine Tewlng's argussnt that thsrs
Wil Bo adchanges of Iwtiars or telesss svidencing an sarbitration
agrasusnt, Gphere Draks® srguss thak thears was sm sxchangs of
cerrespondance, belwsen Sphars Drake and Harlns Towlng whilch
condtltutas anEgraasant le wriktleg. Sphars Draks submits thak
Harims ToWlong's broker mada & wrikttsn offer (ths "sllp®). That
alip ragussped covarags URdEF Ethe Bphars Draks pollcy woarding BD
Fphars
It paprassntatlive accepited the offer by

1%0, Class 1, which contalne an arbltratlom sgressant.
e conRtands Lhat
atamping with Sphare Drake*s ssal, Initislling, sarking the slip s
*hind ,
braker.

and delivering the wsigmed policy to Harins Tewing's

Commsnting on the anforesability of eny arbltratlon previslon,
"Abmamt allsgaklons of freud
Indecamsent of the arbltration clauss Qteslf,
procesd when an arbitration cisues om Lte facs sppsars brosd ssough
dndca, TET? F.2d at 1148
hils dafandants aslisgs that thay wars

tha Flith Clrouit statsd: In tha

arbitration maost

to sncospass ths party's olelms.®
joltetions omitbsd).
unswsrs of tha arblirstlon clsuss at the Eime they obtsimsd Lhe
dafandants do not that thay

Eravdulantly irducesd into ocbtaining imsuramces covarags frem Sphars

insurancs palley, ullsgs WAEE

140d34 NOILvHLIgdV
TVYNOILVYNYILNI

|United States
Page 3 of 6




el AWM "IN ENOLLYINENd ATTYER 05EL LHENEAIOD 8

G062 L0EE-G00 - DL 10 B TI0A

Draks. In sdditlon, defendsnts do nob allege that the srklerstion
plauss Le not broad snough to sandats arbliratlon In Chs situstlon
&t hand. Hakther, defendants srgus sisply that thay are pobt bound
by tha srbitrstion provislon becauss they did not kmow that IE was
in ths insurance polioy wntll Ehe dlsputa &t hand asrces.

Aocardingly, this Court finds that the arbltratlionm provislon
in elauses 5i-%1 of the Insurance pelley I walld and conetltutas
an agresmsnt Im writing betwssn the partlies. Consagquantly, ths
corventlon s spplicabls and this Coart has subjsct w=etter
jurisdloction.

This Court nesd mot delve Ints the guastlon of whathar Thars
wis &n agrasmant In writimg ss set forth Im (3] oF (1) above.
Hewavar, almos Ehe parties srgded aE langth about whathar Lhers was
&n sgreamant In writing uedar (3) or [(3); this Court will addrass
thosa srgussnts.

In GEAAEEE, the Bescond Clroult ssald thet while the sentragt
containing the arbltration provislon sust ba In writimg, L& peed
nokt ba migned by the partiss. Jd. st S4é. The Sscond Clrcult
palisd upon § U.E.€. § 3 Ffor that propositicn, ik simply
raguires sn "sgrassant ln writing,® but doss mot awpliln/dhst term
Thas Tenth Clreult s is scecrd\WlER the Sscond
Clroult an this lssus) ths Temth Clroult held Bhat the arbitration

any further,

provinlen mast ke in wrlting, ot thet) v mesd not be & sispls
integrated writing amd it need not be“slgned by Lhe partiss.

Medical Developmani Corp. W, lrﬂs!_t';il.l Walding €orp.. 479 F.id
14%, 148 [(1oth clr. 1973).

genepgg follcve a line of casss In thewacend oclroult im whilch
ths sppallats court has held that & sigoaturs is mot raguired.,
Eufls; Mocklllstar Bros., Ino. v. A & B Wrensp. Co.. 831 F.3d 519,
534 (3d Cir. 1980} ) Fimssar v. Imfernational Bank, 383 F.2d 331, 30F
{2d clr. 19&0).
chrcult have followed the dppelinkes court's holdings on this Lemus,
Craakiva(Sasuk, OCorp. V. Bsar Btesrne & Co., @71

In sddition) Bhe dlstriet courts In the sscond

Ea. Balas
F.Bupp. ¥&l;, Bl ndd B.D0H.Y. 19ET), ALE"d, BAT F.24 B34 (3d Clr.
ivid); Oceam Industriss, Inc. v. Boros Asscclates Imbsrnatiomsl,
Ing., 130 FeSupps 44, 347 (B.0.H.¥. I9T1).

Thid@ Caurt was nok dirscted to any cesss; nor did 1t locats
mny of iBe ovn, In which & court held that & signature o reguired
i oxday for an arbitratien provisiom to be binding. The Fifth
firodit has not sddressed the |ssus of whether & signature iwe
Fagalred in order for an arbltratlen previslesn te ba bBledimg.
while this Court is nob bound by the Ssoond and Elghth Clroults®
dacisions on this lesss, thalr heldings de provids persuasive
suthorlty. In ths sbeance of combtrary suthority, this Court flnds
that the srbitration sgresssnt nesd not ba signed; hovever; the
srbleration sgresssnt sust bs contalned In & writing.

Tha lasus, then, I8 whathsr the marksd slip constitutes @
wrlttan sgrasssnt. In Hedicsl Develoomant Copp.. the Tenth Clreult
sald that the arbleratlon clsuss sust be Iln writing, although Lk
rosd mot be migned by Ehe parties. 470 F.34 &t J4d. Tha writing
in Ehat cass conmisEed of Eve parchass orders by Ehe pIsimcllf snad

& writtan conflrmstlion from the defendant. Jd, at J47-E0. AE Eha
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bottom of ths front pegs of the confirmatiom shest wae & statsssnt
that the partles ars bound by ths tarss and conditlions on ths beck
of tha shest.
af EhE Ehest.

Thars was &n arbltration oclsues on thes reaversa alds
The parties did not eslgn thes conflrestlom shast.
fha Tanth Clreuilt reverssd tha dlstrlet sourt's grant of &
parsanant imjumct lon sgairet arbltretion; flndlng that the district
sufflclently datallsd o parslt &A

eourt'a Findinges wers not

intelllgent review. Ld. st J45. The sppelists court ssphaslosd
that the distrlet cosrt Bhed rulsd that an ssrlier sschangs of
docusants sxactly Like the onss st lesus bed bssn found arbitrable
and that ths disktriot court*s rulings vers thirafors inceonslstent.
Lids ot JAR-48.

This Court finds that the allps subsltted by Harine Towing's
broksr and marksd by Bphars Oraks sstisfy the writing reguiressnt,
thus, this Court sgresas with Sphers Orsks that ths arbltratiof
provislem in tha UInsursrce policy le am srbltrstlon agressent
contulmed I an axchamge of lstters and Eelexes and thagafors
qualifiss se an sgrssssnt in writing. This finding provides s
ascond ground for this Court's ssrllsr rullng Ehst BRs’ Comventlon
I8 spplicabls snd this Court has subjsct satterjucisdiction.

Dafandants’ sscond basls for (te motlen| te dlssiss ls that
fphars Draks doss not have a ceuss of agtion Becauss there ln no
prbltration sgraasant on which to bises dts clels. The Court
pacasnarily addrasssd and dispossd, Of) that argussnt sbove, In
deternlnlng that this Court haswubjert mattar jurisdiction Iln thim
the Court flmds that the arbltratiom

[T R As stated above,

provision In tha Insursnos polloy consgtitutes af agressant Ln
writing which ls snforossbls wnder the Conventlon. Thearsfors,
Sphars Drake’s pstition for ordem to cospel arbltration and for
stay of litlgatlon statem & cauns of actlan.

Recardimgly,

IT 15 THE ORDER OF THE COURT that the sotion of defendants,
Charlss Armold; S8t/ Jude Harine SBervioe, Imc., Hooea Towlng, Imc.,
Riversids Haritiss Epterprisss,; Inoc., Bress Marine, Imo., &nd
Harins Towing,\Imc.; to dismiss ths pstition for ordar to compsl

arbliratjon sud for stay of lltigation, ba, and tha sama s hasaby

DEN]ED.

W ITED STATES DISTRICT JUDCE
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THE HOSMGURARLE SIDHEY JAMES PLOWHAM
iThe Hinlstar for Energy and Minerals) / N
FidinPier
¥,

ES30 AUSTRALIA RESOURCES LTD.
First Defandant
BEF PETROLEVH {IFORTH WEST SHELF) PEY-NLYD.
. Second Defendant
DHF FETROLEUM [DAGS STRAIT] STV . .
( Third Dafandant
THE GAS ANE FUEL CORPORATION BF WICTORIA
= Fourth Defendant
THE STATE ELICTRICITY COMMISSION oF VICTOMIA
Fifth Dafandant

e
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LG = HARES, .
BHERE HELD: MELBAUTN B
BATES OF HEARIRSG: “4§~0% WOVEHBER 1992
DATE OF JUDGHENT: /B DECIMUIER 19331
APCEARAHCES : snimks Solicltors
For the I'MH]H' #r. 0. draham, §.€. Victerian Government
N wikh Wr. D. Hacleam Solicltor
ror tnNe P 2nd and Mr. B.Mck. Rohsom Q.C. Middlatons Hoare &
ird, Eﬁ(iﬂkmm vwith Ar, 8. o'Bryam Bavime
Fiw N‘i.l"'lt'h Dafandant Or. T.C.F. Spry @.Q.; Wr. C.P. Davlln,
or.d.HcL. Emmerson §.C. Salielter to the das
with Wr.P.J. Esnnon amldl Fusl Corporatien
For the Sth Dafsndant Or. P. Bachanan @.€. Freahill Hollingdale
Ar. R. Macaw g.C. E Faga .
with Wr. P. Jopling United States
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