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IM THE UNITED"STATES DISTRICT COURT
11iM TIE EASTERM DISTRICT OF PEMNSYLVANILA

EURD=HEC IHi-UWT, LHC.; 1 EIVIL ACTION
1
¥ i
PANTREN & « , .p.Ae, 1
E
1 WO, 93-3634
B.EH O RANDLUH
Hevoomssr, | Howvambher .i"'l'; « AFR]

e canit ly bafefs the court Is dafendant's Hotlon To
Stay case | eeiong Arbitration. For the reasoms sst [arth below,
I el geaoo siferdapt®s metian,

I Eagtunsl bckgoouand.

PMuinciff Eurc-Meo Isport, Imc. s & Pennaylvanis
CErpaEaiug wilh bulinesl operatichd In Papnsylvanis smd New
Vork. Delcen e Pantres & ©., S.p.A. In sn Itsllsn corpoces€lion
with affleer o lasrnis, Ivaly ard o Business opsrations im the
Umited Stacues on or about Janwary T, 1991, plakntiff And
defendant cvocosed into & written distributlon(sgressent.

Pairs isant to the sgresmsnt, plalintiff becams tha
snclusive ispuriar and distrlbutor of defsndént's goods for =
tarcitory inchisling ak jsast the United Sedtss, Pusrto Rleo, mnd
Jamajea for . jariod of flve (5] years baglnning on January 7,
1991, Dafusieic’s goods consin®wof mens and womssns clothlng snd
ACCERROries ifder the I'.I.:I'llm, plalntlff agresd to markat
daferpdant 's goeuds uslng VLS bast afforts, te pay defendapt's
involoss wirtiin 180 -s-h_;l:“ gEhe aSilpasnt date of thas goods, and

to poeE an ..“.--.-m.-hii- of almilarly guarantesd letter of credit.

MTERED: __ /-o-5a

CVERK OF COURT

IR peturn, i mlant sgrasd to peovids plaintiff with sll
sdvartinlng woorials and Informstlen regaieed by plalntiff tao
recliicats swaqivn. Tn adddtion;paragraph ten [10) of tha
diatribut lon «proessent RETEed

niw.s amfoably settiled, any disputs of

dillerafeswhich say ariss batwvesh tha

part ude hapeto sut of or in ponnect lon With

thia’ ugcessent shall be flnally ssttled by

avisuration held and contucted [mia] In

Tt A

Misviing that plaintiff 4id pot fulfill lte ebligation
undar the Wi s ibatlon agreemant by falllng te post tha Cagfulied
lattar of «i-.0 ard Fallling to pay dafandant for daliversd
fodds, dalomient Cerminated lvs relaciomship with plaimziff in
| T Plalntidff filed & Javaule In this sourt on Hay

falled to maks timaly shlpsanis

JFabruary
15; 1997 alluging that dafsndanti
te plaintife; failed to properly support plaintiff*s marketing
antavlEy; desin cdirsctly with plajinElff"s customars apd siles
PEprEdantsatived ) and wronsgfully terminsted the distribution
agressent. omc I of pleintiff's cospliaint im for bresach of
contract, Count 10 is for intentlonal Lnterferences with cohtract,
wnd Cownt 100 i3 for Intentional interfersncs with prospsctlve
aminess rolat ians,

In a lettar dated Jurs 4, 1992, daleandani invokad tha
arbleratlon o) june of Etha :Ml'l-rl-hu.'l'.lnh agrasnsnt and reguasted
that plalntice dismiss the suit and procesd with arbltratien.
Plaintiff claims that the arbltratlen clauss bn ths sgresmsnt is

unanforceable Lecause It lacks specificlty regarding the method
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of choosimy siusitrators, ths governing arbltrstion ssscolstion,
and the goweiniimg laws for the areltraclon.
EEamd.irid -

In o motlon te stay procesdimgs srd cospsl arbitratlon,

the appropri ¢ standard of revies & the sams stardacd ussd In
resolving svamaiy Judgeent sotions pursuasnt to Federal Rulss of
Trakt v, Peololls, T48 F. Supp. 308, 208
(citing Par-Knki Mills ¥, Steckbgldos Fabrlcs. 434
Aecordingly, the court

Clwil Procuvaas o Sefe) .
[E-C-Pa. ¥ o)
F.2d 81, %d & u.% [3d Cir. 1980)].

conalderd £ 0 cwidance In the light sast (avorabls Lo the party

oppeslng Che sotion Lo stay pending srbltrstion, nasaly plaintiff
Euro=Mao, In: Par=Enit Mills. &3& F.3d at S84,
10T  RLEEs o

Lo amitial satvar, ths Court notss thet defsndank's
motlon sewis o wtay of procesdings and am erdear dirscting She
Dafandant cltes aaly § U.5.00§ :
in arder ko
cospal REBIT. .f lGH, & Botlos mEst Be Brought uniar W U.5.C, § 4.

partlas ts laicablan.
howaver, = « provides for & stay of procesdlings.
Hoteaver, «ioitsation for imtarmatlional m*lmﬂ transactlons
in governes im % U.5.C. §§ 201-08. HI-I'I.I' bnlh the dafendant's
and plaintii: *s (ailurs to rely on tha _lﬁ-ihﬁp'rllll law, the Court
will trest coivelant's setion as fwo matloss - & sotlon te stay

proceed lnge seondilng arbitratlon wrd)s sotlsn to ocompsl

arbitration. “pg Toloram fibeca. Ing. v, Deutechs Enalnescing
Der ¥osst-# |pinn |adistAlehalananba Gabl, We. 3:91CVO003S, 1981

AFEVLFRT Lo faune "shall e valld, lersvocabls, and snforosabls,
BAVe Wpon gl grounds as axist at law &F In sgulty for tha
Favecatlon i wny contract.® ¥ U.5.C. § 3 [(1906). ='Tha

ML 4773, o4 *i (H.D.H.C. Feb. 36§ 18810 . A review of kthe
ralsvant low i mAECeEsEry &0 ﬂlﬂlﬁ dafendant's motions.

fi approprists starting polnt for rullng en
dafandant'n wotisn (s tHErederal Arbltratisn Aot ["Arbltrstlon
% 1 k. med- The Arbltratlen Aot ls Chapbar 1 of
Commpiepl spactesd the Arbitratlon Act “Lo snedre

hEk®), W W
Ticls 9.

judielal salayessnt of privataly sads sgresssnts to arblerste.®
Tenneasee J=ps-rim Inc. v, Flllogl. 743 F. Supp 1114,
Tenn, 18%u jquocing Duman Witter Revnolde. Ing. w. Bvpd, 470 U.8.

The Arbitration Act provides that am

1339 [(A.D.

TLY o ME NI L ) o

Arblkratlon 4.1 establishes that, a8 & matier of federsl law, sny
doubEs concogning Ehe scope of arbitrable lesuss ahould be
rasalved in dever of arbltration. '™ Hlitaublikl Hotors Cacg. ¥
Saler Cheysiw -Elyseuth Corp., 473 U.S. 614, 626 (1983) (quoting
Hoaea Wi Core: ceeerlel Hosplinl v. Hercury Conabr. Corp.. 460

U.B, 1, Fa=/4 [1983)). The Arbltration Act sstabillishes "

presusption on aver af arbltratlon,® and requires Chat courcs

*rigorousiy ilorce sgreassnts s arblirats.” Hoses H. Cone, 468

U.,5, ak 34-15; Qycd, 470 WU.5. ak 121.

Wiids-r the Arbltratlon Ack, & court may sLay ,p.l'idiﬂl.l'ﬂi
"upon any lusisu referable to srbltration under an agressant Ie

wrlthfg for sech arbitratlion.® % U.B.C. § 3. Further.

e
Finding an snilorceabls arbitration agresssnt, & court ®"shall make

United S
Page

140d34d NOILVHLIgdV
TVNOILVYNHILNI

tes
of 7



g

¥l TRAYAL O8] EROLLYINENE AT TYIN 2861 LHTHEA0D &

201-LEZT L2500 - ZRZL TLe 'L 0N

At ordatr diios b ing Ehe partles Eo procesd to arblecatlan in
sccordance sy the terms of the sgreamant,® provided the
arbloration cuke placs within the jurisdictlon of the ocsurt. W
.5.C. § 4 weresover, If the arbltration agresamant falls to
sdeguately o ide & method for appolntlng an arbitrater, the
CoOWrT mAY “douiynate and appalnt an arbltrator or arbitrateors or
umpire, as tis cass pay reguire, vho shall sct undar thes ssld
Egra@mant Lol the sass lforce and sffeck s Lf ha or thay hed
bmmf spscil ool iy nomed thersin.® #® U.§.C § 5.

“ie+ - crong federal polloy Ilm favor of arbltratlon alaea
San Schack %. Slbarto-
.5, 506, 519-30 (1%74); Brsmen v. Iapate QEE-

18 (1977} Decker Aukocadio U.S5.A. .o LBC.
Tha

applilen ca iiorpatiohal tranesctlons.
Culver Co., &1
Shore Cg.,. =uv U.5. 1,
Yo Beop RuterodigWerk GebH, 585 F.3d 38, 44 (34 cir. 1mfEj.
tederal pali<y in favor of srbitratiom for intesrmationsl comsarcs
is raflescted ia thae Conventiom on RMecognitiom and Enfarcasant of
Foreign Arbive i Awards [("Convantion®), % H.g.ﬂ. §§vaol-on
(1988) . Bown che United Ststes and Italy, Sue\partles to the
e Convention Is Chapter, 3 of Titlm 9.

Acticle 1T of the Conventign-abstes that algnatory

Convanklon

countrims “ohall recognlies am l_gl*-.ﬂh In writimg undar which
tha parties undercaks bo luh.:t‘ td arbitration all or amy
differences . = Comventlon, -Mlnh IT{lf. The Corvantion deflnes
an sgreasssnt kn Htlllhﬂ_\ﬁ Theluds "sah arbitral clavss in &
CORLEAEL &f i l;hllhgglﬁ afjresasnt.” Conventlon, Artleéls

IR{2) . Farideoy, Ehe Convention statas that the court of &

wlgnatary wuissl oy "shall . ./, Fafer the partlies to arblicetien;
wnlass It Ldiwis that the gaid egfesssnt bv mill snd veld,
ineparative or ipcapabl§eElpeing parforssd.® Conventlon,
Artlels I1{3j. Undér ® W.%.C. § 202, the Conventlon appliss to
any transacticn/dnvel¥ing st lesst one pon-United States party
% U.0.8. § 3037 gam alag ¥
U.5.C. §.2 foguiring written arbltratlon provision sssocisted

Unliks the gecgraphlosl

and whilch sachalisg % U.B.C § 2.

with & hqfq..m.r.lnn involving coRmsrca] .
linitnglon on che court under the Arblirstion Aok, s court actlng
unlEPbauthu k1 y of the Convention "may direct that arbitratlon ba
hald im sccoridancs with ths sgresssnt at any place tharsin

peavwideid for, whethar thak placs Is within or without the Unltsd

GEatms.® o uU.5,.C. § 1087 gf. ¥ U.E.C. § 4 (court may only order

arbitration within ths court's distriet). Chapter 1 of Titls #

sppllas to internatiopal agresssnts to tha sitent that 1t deass

mot eoanflict with Chapker ¥. ® U.E.C. § 208.

The Court must address four gquastions in determimlng

tha snferceatility of arbitration elauses foupd im lnternstlonal

commercia]l agreemsEplE:

i Ia thara am agressent in writl ta
arBirrats the subject of the disputs
convention. Artlcles ED{3), IXI{3);

1] Ooes ths agrsasant provids for
arbictration Ln tha tarfitery of a llm“ﬂ
coaintry? Convamtlon, Artlolss I[L), E{3); ®
U.8.C. § 306}

11 Doss the agressent arles out of & legal
relationship, vhethear contractual oF notb,
whiuh e copalderesd as commarcial?
tonvention, Artlicle 1(3); ® U.5.C. § 303 amd
a) In & party ts the contract nat an

Ames ioam olileen, or doss the comssrolial
iwlatlionshlp have soms reascnabkle relation
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With ofe or more foarslgnm staces?
T2 .

IsnnEsaes Impucia. P48 F. Sepp. &k 1331-33 (elting Ledas i.
CRCARLChE Magia, &84 F.3d 104, 186 (lst cir. 1983)). If thas
Eourt answers Lhess four questions affirsstively, it sust snforoce

the srhijiral sgreemsnt anless the ocourt flnds the agresssant "nidll
and vold, liogerative or incapsbls of balng perforsed.®
Ienneases |sgpurie. T4 F. Supp. &t 1323 [(eltlng Coavantlon;
Artlole ILid). Ledes., €84 F.2d at L187).

Appliying tha Cour part test te the instant cass,; the
Couirt flnals thei there i an agreessnt lhn Wwltlmg L arblirats
tha dispuce. Persgqraph ten (18] of the distribution sgresssnt
rafars o "oy disputs or diffsarencs which sy arles batwvesn Ehs
parties.” Deiendant's Motion, Exhibit A. This languesge is m
and includes the claims of plaintlff's complaint, such as fallire
to maks tiscly shipsants, lIspropar sapport for —rl-lt.‘-.ﬂq
actlviciosn, god direct dasllng with customsrs and sales
representat ;o  Horeover, im the Third clroubs, an
arbltration classe is intsrprated o cover & Nj‘u.ll‘.l "unless &
oourt can state with ‘positive assarencs ! EREG[the] disputs was

Beckar ARpoRadlo U.5.h.. Ing. ¥.
Becker Kuforsiicwerk OmbH, 588 F.3d M, @4 {1d cir. 1978). [Even

not maant Eo Lo arbitrated.®

1. The (act that Count TI apnd\Cownt IID of plalntiff's
complalnt cowsd im tort does p‘i‘l_!!lqﬂ: plalntiff from the
arbltration clause becauss (Bach Count invelvas the parformancs
andfor termimation of the distribution agressant. Sag UM

b , 758 F. Supp., 10&9,

vy Broad scops to arbltretlon elaves In
j“framing of actioms lm contract or tort)
ons ard dutles under sgresssnt].

L
a3 [W.0. Pa. 1%91)
Agressant nolylchstand
court focused on ocblig

T

viewing the ¢vidence in ths Lighf woat favorsbls to plaintifr,
tha Court cammot lnd “with 'ﬁﬂll“ assurance® that plalntlfi's
claims wers oot meant to be avhitrated, Thus, question one ls
anawared il icrmak bvaly]

Quaetion s is sleo smewversd affirsstively. Mokt onaly
ars tha partius'S§ resfictive countriss, tha United States and
1kaly, slgmatheiek, ta tha Convantlon, but the dasignatesd forus
for tha afbiuration, Genevs, Switasrland, Is alse & party to the
Convant ing. ' Thus, the sgresssnt provldes for arbltratlion in
tha Emgritory of & signatory to the Conventlion. DBecauss Che
oentrect balwown the parties is & distribution sgresmant, the
-"rll—ll: pecccsarily arises sut of & legal relatloehraklp which ie

commarelial, Finally, the foarth

thus satisfylng gquestion thres.
gusstion is sscisfied beceuse the defendant e & party to the
agrasmant and i@ HOL &R ASETloan cltloan, the defsndsnt balng an
Itallan corporation with no busipsss cparatlons In the United
States, Thersiors, the srbitreation claass in the distributiosn
sgreamsnt (8 snforcesble unlass the court finds The agrasssnt
mill and woid, inoperative er incapables of being parformsd.
Tennesaes Ispopta, T48 F. Supp. &t 1333.

A ocourt ahould limit spplleation of the "mull and veld®

clauss to casea in which the arbitration sgresssnt Qtsell is

r |8 The Court interprets tha locatleon af the arbltratlon to ba
Canavs Su|tiarland, deaplts tha [act that ths agressant oanly
atatas *Ganswva.® Although neither party sddresssd this jssus,
tha Coure takes note of the plalntlff*s reference to Switserland
l-: :I:-'l opposition U0 defendant's sotlion. Plalntlif's Oppesltlon
& 5
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"pubjeot ta g intermationsily recegnissd dafsnes such ss duress;

plataka, [ioiei or wsiver, ar s . Whan [Ltha sQreassnt)

contravenes (uislamental policies of the forum sStatse.™ Tannasoss
Imoorta, supp. at 1323 jolting Rocns Heditescanss Compagnls
Feance@s di Acaicurazioni e Rlsssicurasonl ¥. Lagrg. 713 F.3d 50,

Viewlng the svidence in

4% 0
53 (¥ Cir. E'0)) [citations omltted)) .
tha light sodr favorable to plalntiff, thers does net appear ©o
be any [rawi, duress or the Like in the formakion of the

distribution resmsent, Therelfors, the Court doss nat [ind the

srbitration | uss af the distelbutisn sqresmsnt to ba null and
wold, mer ooy aorable er incapasls of parforssncs.

Flaintdfl argues, howvever, that the arbltratlon &]akss
im mo lackig in epecifleity that LE Ie indefinite and vedis wnd
tharafors snsciorcesbls bscauss |t dess not spsclfly Che S&thod
far ekooding Jibltrators, the governing arbitration sssoglatlen,
FladrElge s
As indlcated gupre owsvary Fullors to

or the govermiiag lawe foar the arbitratlan,
Oppositlon we 1. &,
pravide [os wibitraters is mot Fatal to @nforcésant of tha
Hoceaver,
sgreament to arbitrate, but alec ambiguity regardimg tha forus
for arbleratien, courts will stbibsospel arbitratlon. Esd

Bashinla Corr. ¥. China Mag:l\SacR. & Egulp,, ®1% F.34 347 [#th

Cir. 1987].

arbitracion provislom. % U.5.C. § 5. if thers in &an

For dampls, \IFBauninis, the contract betwesn the
paArtieas sxpreasly called for arbitratiom, but twe contragt

clauses referied to arbltration Iln PeEing in one claoes amd leit

‘FAecensarily rvoder ap

Id- &t J4%. Ths Hinth
Clroult sgi.osi wich theqilis®ritt court®s decislon that tEhe
coRtract was -mbiguads regerding forus.! jd. Horsovsr, the

Hinth Clrcuir noped, that thers vas no avidence of sny agresssnt

the locatium islank In the ssoospd ©lauss.

ta select & partitwiar forum, Jd- The Bauhipis court
nopathaless wiPiPasd the decision to cospel arblirstisn andsr the
requirassnts set forkh by Cha distriot court sfter the partles
Id. at
ragarding kay aspacts of the arbltration

failed e resuive the probles without court imteresntion.

00, Thids, asblgully

procusdings, contrary to plalnelff's arguesnte, doss Rot

Esa almg
Hiller and o v, China Mat'l Winscals lspert & Export Corp.. We.
i9%l WL 171368, st *7 (W.0. Ill. Mag. 27, 1991} (ocourt

grdered sarbicration ln Chima where arbltration clauss statsd that

arbitratlon elauss adnsnforosabls.

FU=-C=-14%D,

*“disputs mhall ba subsitted for srbitration im the ocountry of
dafendant in .ocordsnos with srbitration reguisticns of
arbltration crgamitation af Che defendant Sountry™]) TolorCam
Elbere. Ipo. ¢, Deubsche Enolossciog D Yesab-Alolns
Lodusbcisan ) suanbay Gabl, Wo. 3191EW00835, 1991 WL 41773, ak
®), 04 (H.D.0.C. Fab. 76, 1991} (despite intermational partles;
court rescricd Lo Chapter I of titla % and ordersd arbitration im
court's district wvhers arblbtratlon clauss of contract fallsd Ea

Capitol Converting Co. W.

196F WL 152813 (H.D. Ill. Bow. %, L989)

states speciiic place for arbltration) |

Cuclond, Mo, w7-C-10439,

tha Minth Clircuit stated that ths two clauses wers
Bashlnla, wiw F.34 & 349,
United
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{court ardegod arbitration ln court's distriot whare parclies court of Lk agresssnt as wallCss/peovids ths Court with sn
euplicitly wjiced to arbltrate buk did not spscliy locaklon of updsts of the parties's progress within thirty (30) days. IEf the
arbltration; court notsd Congrass sore concerned With prosoting partlss ars unable ©s pesch & EEtual sgresssnt, ths Court will
arbltration chan particulsr locatlen of arbltrakienm]. ordar the loccetion snd terss of the sarbitratien. In scoordsnce

Im iught of the strong Fedaral poelicy favorimg with the decisien bo order tha partiss te arbitration and
arbitration ciauses, the simiiarity of the lnstant cass to the consistent with@ UJE.C. § 1, the Courk Will stay all procasdings
slrustdion in poodninls. smd becauss paragraph tem [18] of the pand ing ariciik iam.

distribution .groesent specifically states Gansve as ths locatlom
for arbitrat ion, Ehe Court finds ths acbltratlon clause to ba

snferceable. Accordimgly; “at the reguest of one of tha partlas,

[tha aourt] sist refar the partiles te arbleEration.

IEPELER, T4% | . Supp. at 1323 [clitisg Comventlon, Articls LE([3])-

=Thara ils nociing discretlonary sbeut artlols IT(3) of Tthe an spproprists ordar follows.
Convantlon.* ‘gCreary Tire & Rubber Co, v, CENT S.P.A., SOLF.2d

1633, LOYT b Chr. 19T4). Thias, upen ths reguest of dafandant,

this Court muct refer Cha parties o arbitratlen ln/Genaws. Id. c
at 1037 % U.4.C. § 206, The Court flnds pleintiffe dlain of —@l"_ )
uAreasonable dolay and substantisl hardablp as\s result of tha
Court's decicion to crder arbleration To be withoukt serity
plaintlff and defendant appasr to b sophisticated businsss
people wha aosingly entersd Into Sistribution sgresssnt sk
arma langih. Hofeavar, tha Courtwill senitor any delay and

porantial hacdship in the reeglutlon of tha tarms for

arbltration.

Tie parties sust resch sgressent within forty-rflve [48)

days on how the ardberetion will precesd in Cansve and inform the

Tanoeasan

Clarsnca m1m. T
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I THE UNITED STATES DISTRICT COURT
FoR THE EASTERM DISTAICT OF FEMNSTLVANIA

migo=MEC iWPORT, IHE., CIVIL ACTION

W,

PANTREM & C., S.pah., ]
1
HO. Sa=1634

oLADER

avn wod, this J&THEy ‘uf Wovesbar, 1991, upen
ponsldarar ive of dafendant Penwtram & C. S.p-A.'s HoClon To Btay
Pandlng Arbityracion and Hétlen fo Compal Arbltratlon, and
plaintiff's responss Lhersta) 1t 1; harslby ORDNERED that the
Wotlon to Stay Pending Arbitration ls GRANTED. It ls FUNTHER
GRAOERED that ths Motlos Ta Cospal Arbitratiom is CRANTED. It i
TURTHER oliopmid chat within forty=-flve {43} days from thls ORDER
defendant Pancren & C. H.p.A. and plaintliff Euro-Wec Import, Inc.
phall/resch) an agresssnt on the terms for arbliratlon in Canave,
fwibtzarldnd and proavida the court with an updates on Ehe progreas
pidlscuanions within thirty (30)] days from this ORDER.

AWD IT IS 0 OROERED.

-_L-.'En—-'l:-.n-—-—-.-.r-

Clarsnce C. Hawcopar, -
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