The eomplint falls o niegniely Ll e
any misrepresentation or omission, much
lesa the materm| omission or false siape-
ment that the Secunites Act requires
Rather, the complaint incorrectly accisses
Maverick of stating in its prospectus that
domestic drilling acovity was mcressing
Elein's compéiunt essentinlly alleges that
becanse Maverick announced lower earn-
ings on April 15, 199, it should kuve @is-
closed thess results one month earfier n its
prospectus, Although Eleln never spect-
fies a date in March on which Maverchk's
alleged decline In orders began, even os-
suming arguendoe that the deciine \bsfan
March 1, as stated above, [ [ind ofeaumse of
action. Maverick made no miglesting alle
gubions in 8 prospectus oapderning the
fuinre earnings of the company. and fuiriy
and accuralely discipasd Lhe " MELS ol Invesc-
ing i the ol mduglrn

Defentant's motdi T diss

1SS 3 gTanted
with prejudief; i_.:"..lll".' hais ansserted no
facts in epeg Wiz papers or 0is oral argo-
ment that be ressomnot ¥
LACONED 1N -1'_-'.":-r-=|‘:. L SOQpPpart L0 amend-
ad cempniRint

conld expect to

S0 wrdered

" :'h.|--,.-|.u.._l.n

Im the Muotier of an Arbitration between

EXPFORTHHLEB. Petitioner.
nad
MAISTROS CORPORATION,
Respondent.
Mo 91 Civ, 6522 (MELL

United States Dsoret Court

50, New York

Apral 2, 1992

As Corrected Aprl 28 1502,

Vessel owner sought Lo vacate arbitra-
tion award agamst it and n faver of cargo
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owner, The Diatreet Coart, Laskes J, Fief
that: (1) decree in vesse| pFner's limitasion
af lahlty procesdng did ‘mot bar [ T 0
owmer from procesding with arbitration,
and (2} artutratop-paiel s decision that car
go damage cluim wal not time barred un-
der Carringeal Golds by Sea Act (C0OGEA)
was not ifratkinal or in manifest digregard
af the inw

Edtior o vaecare denped

T Shipping ®=Z09(])

Lecree m vwessel owner s |imutation of
liability proceeding did not bar cargo owner
from procesding with arbitration on clam
far cargo damage; cargo owner had De
allpvwned o wialhdraw [rem mitation pro
Beding WwWILhoul [Brej

both partses frée U0 arbetrale thesr resfec

tive claims

I =hipping &=T0]

Vessel owner, which penanesd [ar £%-
oneration from or limitatson of lmbility on
all elaima arsing from voyage, waived [Cs

setion to artatrnbility of eorgo owner

countercisim for cargo damage where ves
S| PWTHIF NEVEr LEseried the oDpction

L Judgment =719

Confirmatzon of arbicraiion award o
fovor of cargo owner and againat vessal
owner for cargo demage was not barred 2s
res judicata on basis of Louisiana coart's
eqjaind

ng of sy further proceeding

pminst vessel owner where clums i Lour-
smna procesdings were settled, not ndjudi
eated on ther merits, and cargo owner was
given speeifie permision to withdraw its
claim [rom Loulsians procesding without

prejudice

l. Arbitration &=ad. 1

Arttration pame: § decimnn UEl cirgo
OWHEr 5 -J...n.'.:l_'nﬂc LM wis not (Zme Durmed
under Carrmage of
(COMGSEA) statate of Emitations, althourh it
was not ffled unol over two vears afber i
withdrew its claim from state lmitation of

(roods by &L ACLS

liahility proceeding. =ven il in error. wos

nok manifest disregprd of the law and

1id 1m-l I."\"r'II:I.'I:I"" U:pr-il_llt;gq $Falg§5.'u'.--r
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Clim na T80 F Sopp. ™ (S.0BMY. 1935

pward. Carrisge of Goods by Sea Act
£ AL 46 ApplUaiA. § 130306)

5, Arbitration &=i]

Arbitration award o favor of il gl
gwner and against vessel owner for cargo
damage was not rratonsl and did not re-
quire vacation of award, even if arbitration
panél waE in error in finding that damage
claim wis not tme barred under Carmiage
of Goods by Sea Act's (COGEA) statute of
limitations. Carmage of Goods by Sea Act
§ 3061, 46 App.US.C.A. § 1308(6)

Waesche, Sheinbapm & ('Hegan, P.C.
New York City, for peticioner (Donald M
Waesche, of eounsel),

Burlingham Usderwood & Lord, New
York Citw, for respondent (Michae| Marks
Cohen, Terry Lo Swaltz. Matthew (. Berge

of counsel)

LASKER, District Judge

Musstror Lorporntion (CMastros™) sseks
to vacats gn arbitration award against it A7
ST E1E 24 on the prounds that the @rki-
trators excesded their powers ugdes)the
Federal Arbitration Act, B US& N 100H]
and that onder the terms ofethy Ofoven-
tHon on the Recopniton add Enltreement
i Foreign Arhitral Avwaress/21 UST
2517, T.LAS 697 (ISG0rYeprinted ns a
nowe following 8 URC. B 201), the awnrd
went bevond the\shape of the =sue sub-
mitted to orbiravon and violated publec
palicy. Egpartsbleb has made an opposing
motion toheobdirm the award of the arbitra
tirse, Lheverux of Makstroz' argument is
that a “Semitation of [ishility proceeding—
concloded over two vears before the arhi-
trators granted the award—bars an affirm-
ative award against Makstros in connection
with the incident m gQuestion

The potition to vacate is densed, and the
petitbon to confirm is gprasted,
1. Rule F{¥} matck, O spplicazion al 1he plain

1if{ she court shall esjoen the further prosecu
tion of any acion or procesding apains the

L.

The Master Petros, a ship ownmed by
Mustros, set saill for the Soviet Union on
December 12, 1884, with cargo including
48,276,028 metrae tons of yeliow corn owned
by Exportkhleb on board. After various
mishaps, it ran aground on January 24,
18985 and the voyage was sbandoned. On
FEh]'I.I.-i.I'}' 12 1985 E.'l.;.l'l.'lrl'.'ﬂ.hh."l sued
Maiatras ia perepmnam and the Master Pet-
ros e rem 10 the United States Distriet
Court for the Eastern [Hstriet of Loutsians
for damage to the corn cansed by the Sech
cdent. Maistros promptly petitsoned the
Louvisians eooart for exoneratiof fPam or
bratabion of lmbility oo all elaims ansing
from the voyage, pursuinta.the 1.5 Ves
sel Owner's Limitation #f Lability Act, 48
USCApp § 1B, Thab@el provedes that
where the shipowmer 8 ot “in prvity”™
with the accident, the Shipowner's liabiicy
is fimiced to.ghe amount or value of its
mterest in he Wessel Om April 15, 1985
the LogfEEins.efurt pursuant to Rule F(3)
of the Supplemental Rules for Certain Ad-
misaley and Maritime Claima, enjolned the
fillmgnor forther prosecution of any pro-
¢eading aguinst Maistros in eonnection with
the incxdent and required all parties with
claims relatng to the vovage to submit
thoss claims 10 the limitatyon procesding
Thereafter, Exportkhleb tmely filed its
ciaims for cargo damage i the Mastros
limitstion of limbility proceeding

However, I early 1986, Esxportkhleb
moved the Louisiana Court io withdeaw its
ekim from the Omitatson proceeding wnd to
dismiss ils separaic cargo damoge acton,
without prejudice, Makstros opposed the
monon, arfaing that the withdrawal shoald
be with prejudice. However, on July 285,
1886, the Louisiana court granted Export-
khieh's motion o withdrow ang CISMESS
without prejudice

Sabseguently, the claims of the parties
ovther than Exportkhieb in the bhmitation
procesding were settled with Maistros, and
on December 4, 1086, alihough Export-
khieb's claim for carge damage was sl

plaintff or the plaineiffs propery with respect
b0 @iy claim sabeect 1o imitatica im the action.”

e e w —
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uaresslved, the eourt entered & decree per
manestly enjoining all further proceedings
against Maistros in connection with the in-
cident. The arder—a deerse of exoneration
from lisbilicy and final dismiEsal—stated:
Maistroe Corp [=] hereby declared
permanently and forever exonersted
from any Bability of any sort. or from
any complaint, cluim, demand or sust in
any way directly or mdirectly connected
with the matters which are the subject of
the complaint heraim;
All persons kaving, or claiming to bl
against Maistros Corp. any right.\de
in Emy Way
connectad with the matiers wineh Gre the
subject of the eomplaint (herein "be. and
they ace hershy, perMinsnely enjoined

mand of caase of action

from commencing.( pRoseguiing or pro-
ceeding with ank sueh claim, soit, de
mand, or cogse of Setion In oy court or

forum whatso®er
it & to b woted that Exportkhleh was no
longer m-party to
at g Ntime ol

that Limatation |:II_II'|""|'I1I ng

L Order.

the e&nktry ot

informed
Exportkhleb of its intention to seek arbitra-
B0 on a elaim for peneral average conir
buoton against Exporikhleb growing out of

the bMaster Peiros voyage. Un May 17

Bigh January 6, 1587, Maistros

1988 Exportkhleb sent Mustros a ECer 1o
wiich it stated, “'we intend o eounterclaim

., before the arbitrotors | for the damage
pustained to the

Soo, 0EEg]

nmount of
af the e
Boothville

cargas in the

phizs & percentage

L
corm L i

The first hearsng before the arbitrators
was held on June 26, 1083

af dscharging the

Un August 16, 1991, the three nrbitrators
7

ananimousy censed Mostros  cum for
penernl avernge contnbution 10 the amount
of EXM?OUME 50 bot granted Exportkhleb
FI32,818.24 (3578,

ts counterciaim

=3 01

L interest] on

plus
1. See Federsl Arbatration Act, 9 USC. § 10Hd)

Y. Sew Article Will¥c) of the (

REecinpniilens G £l o

nychisE an (e
cmenl of Foresgn Artn

3 P .
5 L T.LAS &997 (1970

ral AWERIR &5 ]
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Mamrros contends thatl thé Yarbitrators
‘epeseded their powers™) b-granting Ex-
portkhleb a pesitive refovery despite the
Lopmmna court's enpining farther
copdings arninst “Wafitros o connection
with the voxagh® <It also nsseris that the

wwnrd deeddd “‘motiers beyvond the scops
aff

U=

the Submissson to arbstration.” ? Final-
Iv, Magted argues that the panel's grant-
g i an affirmative recovery outside the
limitation of lability ‘Flatlv
contrary o the whol

PIOCESONE 1S

s purpose and scheme
af the Limimton of Liability Aet” * Muisi-

ros asseris that one of the crucial feaoures
af the Limitation of Labiity Aet this
ngntl of 4 petitioning shipowner (o require
all clmimants to file their claims in & single
proceeding, and that that poliey 15 threat-
ened by the award. Maistros contends that
F.'Z-.|.-l-|‘1.'n:|.-r'.' 5 CAFEO cimm was clearly dis-
nosed of when it vnlontarly
drwwm from the limitation proceeding. i
argues that the very purpose of the statols
lfeated i 3 clumant could we-
quire the Fght to litigate outside the limita-
tion proceshing smply by withdrawmg
from

e WD

wouln e

However Exportkhlet
simply withdraw [rom the procseding, i
received permission from the distrect eourt
n Lauisigng Lo

withdraw its chaim without
prejudice, over Malstroa' strong oppesition
[t is mot clear w 'r.'_,- Exnartichioh was permat
led t0 withdraw from the lmotabons pro
Eeling WTihoul prejicice, Dal i was. Ex
portkhleb’'s position & thot

nartkhleh's

in grantmg EX-

MFOon [ WiiEHIrEw |iC ki

without prejodice, the Loulsmaa court beft
hoth purties free to wrbitrate their respec-

tive ¢lai This is a reasonable mterpre-
the lopnpuage of Rl v e
Nevertheless, even if this were not the
case, 1t clear that Maistros wmved b
abtjection to the arbatrabbby

tatn ol @

f Export-
khleb's sounterelaim by never asserting the
abgection

4. Ser Aricle VI2Wb) of the Convenpon

ing that an award sholl oo be corfirmed IF s

wipald be ¢

Proavic

il GrceiBcTil NEFacY 16 ikl g

United States
Page 3 of 6
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Mpistros' argument distills o one that
g the extent Exportkhleb’s counterciaim
calleg for & pogitve recovery, the arbitra-
rors Bod oo power B0 ruole becmase of the
pxistence of the prior Imitation proceeding
n Laouwisiana. Maistros convends that Ex-
sortkhleb was entithed o assert the clam
n the arbitrabion only as a sel-off against
any recovery on Maistros' claim for general
L EFLE e ]'[u'nt"-':i. aYEn IJ:||.|u;.1|'. an the

fuce of Exportkhleb’s notice to Maistros it
wis spparent that Exportichieb was seek
mg 4 positive recovery—becsuse the
smount af Exportkhleb’s counterciaim iof
mare than $5TE.052.91) greatly exceeded
that of Msstros® chuim (2242.938.59)—
Maistros never sought a judiets] puling that
vhe clamm wis non-arbatrable o the extent
t execeaded Maistros® claim, nor did it ever
arpue before the pamel that it kad no aw-
tharity to allow Exportkhled a positive re
ravery, either as o defense apmmst the
jurisdicion of the arbitrators or on the
merits of the case as presented to the arbi-
trators. lhus Malstros waved 128 obpec
tisn to the arbitrabilEty of the counterclaim
Malstros contemds that it did not waive
its defense becaose 8 Words:
No controversy them exmted about the
effect of the order entered in the Hmits
tion of lamhty procesdmg It wasagh
antil the arbitrators sue spomir ERTE
those orders a construetion never =o0EHT
by Exportkhled that the orders !:'Jl.'l.d-:'r.!:.'
became an issme,  MastraEssannot
fuirmess be snd o have washed an arpu-
mefit it pever knew s golied upon to

miLkE

Maistros' Hoplye Memgrandum m Su I
if Motion to Wacate ot 2], This contontion
s without ¢fherit. 1The arbitrators did not

ser gicn Gmuowie but rather on 2 specified
wifitérelgim of which peneroozs advonee
notdeg had been given io Mastros.  More-
fngr\ Lthe arbatrators were fully informed of
the “monctary basis of Exportkhleb's
clatm—"The difference between the com
purchase price and 1ts ultimate salvage val
12" (Final Award, page ol

WAIVABILITY
The only basts apon which Maistroa can

nrevail, therefore, = if the objectons which
TR T S —d

it did waive are nonwaivable as a matter of
pablic policy. However, even Maistros
Oo==8 [OL ":IJ*..'I."..'.-IL'iI.||:\I-' ke Lhe position that
the defenses they now rise were not waiv-
able. And even mssuming that is argu-
ments with respect to The San Pedre, 23
US. 365, 32 5.Cc 275 56 LLE4 478 (1912

refer to non-waivability, as discrussed be-
low, San Fedro i legally dstinguishable
from this caas.

According W Mastros, Son Pedro estab-
Hshes that, onoe RO OWDer PEUTIOns {or
limitation of Hability, the jorisdietion of the
Imutatian codrt W heir and delermine -
ory claim spzmst the shipowner betaies
exclusive and it is the duty of & nén-lipits
tion tribanal, once the Imitatiopprecestding
s brought Lo 1% ottention, 36 stop, all for
ther procesdings in sepatete ‘Suits Epon
claims to which the Hmited-Hability act ap
e, However, the fpcts, of San FProdro
are very different fvom thiose of the ease at
hand. In Son Shdod the shipowner moved
for o stay el the action brought by the
sulvor ouwssdaNg! the limitation of Habilivy
procesdings when the imitation proceeding
was Gull pefiding. In the instant case, the
nain-lmitdtion procesding—that is, the arbi-
Yrbep—was mstrtuted after the Lousiana
OO RDE JdEMmIsESd E!‘i;.'-.'-."lh.'uul 8 cliism
‘withoul prejudice’ fnd after the concly
ion of the rmitation of lwbihty procosding
[n the nstant case, Mz=tros did mot raise
the mEwe of whether the terms of the fmal
rder entered in the mitation of liabilics
proceeding divested the arbicrators of the
power to adjudicnte Exporikhies’s clam
until approvimately two and & half yewrs
afrer the proceedmng was entered and after
the nrbitrators had rendeesd therr final
award in favor of Exportkhleb and apainst
Mamtros Corporation. o addition. Lhe ar
hitration was commenced by Mastros (the
hipownert itselfl. Sam Fedro does not es-
tablish that the defense was non-waivable
here. And Mamtros nas srought o other
asas Lo our stienton on the msoe of non
* ih"-'_‘l!llil:ll-' and our resenrch has uneov-
artd no outhority supporting (8 psoaicon

RES JUDNCATA, ETC.
[3] Maistros also contends. on the hasis
if the Loulsiana court's enjoming of any
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further proceedings agamst Maistros, that
confirmation of the award 1= horred s res

judieata, However, the claims in the Lok

smna procesding were settled, not admds
cated on the meris, amd Exportkhleb was
given specific permission to withdrow its
ctaim from the Lousiana proceeding with-
out prejudice. Thos there is no res judies-
ta bar. Furthermore, the defense was nev
Br presenied 0 Che Arbitrators

Mamoras also contends that the artitrn

on vinkates an earfier eourt arder, namebyy
{nal decree of the Louisiana coart thut
all persons having claims against Malsizoy
wrising from the voyage were PETRANRNLIY
enjoined from pursuing their eluimay How-
ever, the order was not hinding on)Export
khleh becasse B was pol a pirty at the
time af the entry of the Sgder and it was
given no notice of i petition for the de
vided ghy opportunity to obleet
rthermore, Maslroas waived this objec
3w not FsINE it before the arbitrators.

e OF [P0

phoe

COGSA

(4] \ Mistros also claims that the pamed s
gfcsion) that Exportkhbel
BRI oWk
mage of Goods by Z3ea Act's (CCOGSA
statute of limitatbons was irrational and
manifest disregard of the law. This argu-
ment was made beflore the arbitrators. and
oot walved. LUUGSEA provict

AGL Ome-nirred

In the event the carrier an

A58

N respect

be discharged from all lability

f loss ar domage anless suit & hrooght

within one year after delivery of the

EOCHES
COGSA, 468 US.C Apg. & LI0EE),

The accident occurred on January 24,
1985, On Pebruary 12 1985, Exportichleb
brought an scoon against Maistroa on jis
cargo domage clum. [n early April, 15988
Expartkhleb filed its claim in the limitatson
,’.h.'rce-q.'—ill'l;.! (l].] Ju.:.' M 18R, Expast
khleb's motiom to withdraw/dismizss i
Elaims was grinled by the Logismna cogrt.
Un January 6. 1587, Mamoros commenced
arbitration on s general avernge clnim.
in May 17, 1888, Expartkhleb a

mpuntercialm for cargo damage. The panel

riled that

Exportkhlel respanded (o< Mloistros
gluim in the Bmitabon/proceeding in the
United States Distracfhih Dhuamiano gnd
moved to hove ghat ‘matter dismissed
The litgaton wis. ofemissed withogt
prejudice and Buseartatruion was com-
menced Jihin one vear thereafter., [t iy
the pafels wnew that Exportichioh has
comipiied “with the letter and spirit of the
(OSS A time bar provision,

piiosl Award, pages 13-14)
i may be that the arbitrators misender

gfood the law or the {acts soe Inm fact

Exportkhleb did mot assert i3 counterslaim

uotl ovar two yenrs afier it withdrow its
clafm from the bmitation proceeding
However, “mere error does ot suffice t
establish “manifest dizregard of the law
TThe arbitrator [must have] apprectated)
thie existence of o clearly governing lepal
principle, but deciggd] ¢

ng aifembion Lo i Wermll Lemoh
Pieree, Femner & Smith ¢ Bobker, 308
Fod 980 (2d Cir.1986) (emphasts added)

U IfROTE OF poy

‘Tudieial inquiry under the ‘manifest dis-
regard” standard is [ ] extremely Hmited

s paverning law alleged to have been
red DF the artoirators must Se well

ed, expheit and clearly applieable.
vy nre npot at |therty to set aside on

arfitration panel’s award beeause of an
urpuable diference reparding the mean

ing or applicabifity of laws urged upon

i, There 18 no evidence here that the
FOICTRLOFE MU, @ ER |.'_- I =FToF. Wi IR
manifest disregard of the |law

[&] Finolly Mustros argues that the
wward = ireational and cherefore viclates
the Federnl Arhitration Act, 8 UALC
g LiMch which prowvices Chat an awWard muy
e vacated for “misbehavior by winch the
rights of any party have been prejudiced.”
The sole case Maistros cites in support of
this theary = Sewfl (mdusines fne & Sol

oy

ndusfres fme, 466 F.2d4 1195 1134

Gl Cie 13721, However, even the Sef
fourt noted that “the rrationelity pemmeipee
THRET & J'.:J.Iq:'-j WILN 8 ViEw [0 e NErToWw
[ Twalul, f review n Umtﬁduﬁtates:-

Swaft 466 F.2d ot 1154 pla‘g.éug-:lefl:e'.u;

not been met here since it is not the case
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that the award & not !-IJ:I;IHI’LI.‘-CI by any
evidepee in the record.

Waistros mobion 1O Yacals thé arbdora-
gon award &= thus densed and Export
khieb's moten to confirm the award [a
granted.

[t is s0 ordered

¢ jmD

Eabkije MICOVIC, Petitioner.,
L
Edward J. McELREDY, Assistant Dstriet
Director, United States Department of
Justice, lmmigration and Naturslizs-
ton Serviee. Respondents,

Mo, 92 Civ. 2684 (CSHL

United Stapes Dhistmct Court,
A0, New York.

Apreil 200 1992,

Afien brought hobeas corpos actiop!
seeking emergency rebe! from [mmigres
tion and Naturalization Services’ (INS) de-
nml of her regoest for release of pacole
pending determination of her Siteg The
Destrset Court. Hatpht J.. Ked\that alien
had failed 1o discharge bdrden of showing
that Attorney General@ned’ [NS acted bra-
tiasully or in bad faichimdgétermining that
che posed risk of Night

Petition dended

Aliens &=514

Aemncarcerated after she atlempted
& apiee United States from Yugosiavia by
medns of Foodolent “preen cord™ was not
entitled to release on parols pending deter
mination of her status; fact that [mmigra
tion and Matommlization Service (INS) had

never mierviewed alien with wssistance of

mterpreter who spoke her oative language
was not sufficent to discharge alien's
heavy borden of showing that Attormey

Geperal and INS acted irratiopafly or in
bad faith in determining that she pose riak
of {light

Paul I. Freedman, Mew York City, for
petationer,

Otts G. Dhermaise, TS Aty [lll_'\lE;I:"l'll'S
P. Kekatos, Asst L5, Atty., New York
City, for respondents,

MEMORANDUM OPINION
AND ORDER

HAIGHT, Dhstriet Judpe:

Petitioner Rabije Miovie attemphedsio
enter the United States from Yugaslayia by
means of & fropdulent “grodn cied.” She
is eurrently being detainedby the Immigra
ton and Notoralizstidg=Sépice (“INS™)
pending the completion o exelusion pro-
ceedings agunst Rerl, A hearinp date be
fare an [:r.n'.l;..:ﬂh.l.u’! Judpe has been gched-
uled for Juig ZN1992
Luhifi .'-uche- wiill consider petitionér's cinim
to politbenl seyiom. That elsim is sot be-
ford me, 1 EXpress no opinkon on it

when the [mmigra-

Pebwtner, through her
q-u.-:u-:! respondent :'-[rEZIm:L', an AsEESLEnL
Diitrict Director of INS,
parole penamg determinatzon of her status

Atlommey, re
I'l.-r TEFTRES O
The N5 demied that FEquEsy. Petitioner
seoke emerpency relief from this Couret Ty

writ of hibess eorpis.

Hespomoent Mcklroy cenied peticoner's
rEQues] [Or parce moa lemer dated Aneil 2.
1962 addressed to her attpmey.
dent et forth the statutory and reguintory
scheme puarsuant to which he consjdesed
petitioner's request. He first
thot petiboner did not foll wrthin the regu
lstory criveria for grantng parole to aliens
armving with false documentaton. Ser B
C.F.RE §F 235.3(b) I12.50a) Meklroy's let-
ter of Apeil 2 1992 then goes

Furthermaors, sven assaming that As

Micovic met the threshold crieria for

parole consideration, it would be difficult

o concludge thot she 15 not o rsk to

- T "
hespon-

eoneladed

N I SaY

absennd were she o be released, es e
ciglly in considerntion that Ms. Micowie
entered the country a counterfeit 15






