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could conelude that the district director has
nbgssd hin disereton.

Finally, the pettioner has not even en-
deavored to argue that the district director
has somehow abused his diseretion n de
EerTunenE Ehat she 15 not at present Cnesd-
ed for purposes”™ of her criminal prosecu-
tion, That is, the petiioner has not argued
that the district director violated the stan
dard set ocut on the face of Section Z12.-
Saii—che provemion under which she
seeks parole. Nor has she raised & const-
tuttonal argument that her detention has
interfered with her mghta to confer with
counsel ar to assist in the prepamtoen of
her defense, Indeed on the one oecamion
thus far when she was “nesded for par
poses” of her criminal prosecotion—her ar-
ruignment before the magistrate judge—<
the petitioner waa i fact paroled into he
United States onder Section I12.5(aN8)
She khps not demomstrated o the eoort that
the district director, either on thaboctssion
or oo any other, bos faled o observe the
parameters of Section 21ESININ

CONCLUSION
For the ressnnd ipdisgted above, the ap-
plication for & wrt of habess corpus is
demied

50 ORDERED.

SEETRANEFOET WIKING TRADER
SCHIFFFARHTSGESELLSCHAFT
MEH & C, EOMMANDITGESELLS-
CHAFT, PluintifT.

.
NAVIMPEX CENTRALA NAVALA,
Defendant.
Mo, 88 Cir. 2132 (VLBL

United States District Cowre
3.0, New York

April 2, 1982

(Ferman vessel owner foed Romaniss
ship bullding contractor, sealdng to anfores

)
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French arbitration decree. Cross mobons
for summary juodgment were made., The
District Court. Vincent L. Broderick, J.,
hald that (1) court hed jersdietion onder
suit pending at effecthve date of amend-
ment providing that soversign immunity
did not apply o cases invplving enforce-
ment of arbibation decress, 48 suit eoald
have besn withdrawn dnd reffled after of-
fective date beforo-stafute of limitations
would rune (5 statote of imitations |'.I-t'|£:.:1
w ren on dais Frenfh arbitraton decree
was upheld @r-appeal; and (3) federn] dis-
trict couft Fad j|.|.13|.1||:1.|un over Roman@mn
contractog, even thoogh transactons
vopfed im\arbitraton procesding did not oe-
o9 i ihkis country

Owmer's moton for summary jadg-
ment pranted.

1. Arbitration &3

Amandment w0 Foreign Sovereign Im-
munities Act, providing that soversign im-
munity did not prechade lawsuit to enforee
arbitration decision, applied to arbitration
enforcement suit pending on effective date
of amendment, which eould have besn with-
drawn and refiled before swatate of limits-
tons ran 28 UECA § 1608ak6) Fed
Fules Civ.Proc.Rule 15, 28 US.C.A

I, Limitation of Actions =41

French arbitration awerd  would be
deemad “made,” for purposes of statute
astablshing hmaitations penod for scton to
confirm arbitraton awsrd s thres years
from date award was “made.” on date that
award was opheld on appes! by French
Court of Appesls. 9 US.CA. § 207.

Zee poblication Words and Phrases

for other halicial constroctions and

che=f i B lnarn.

1. Arbitration #=f105

Federasl court in New York had juris-
diction to enforee French arbitraton. sward
m favor of Cerman shipowner againet
stutepwned Homanias ship bulding con-
tractor, even though arbitration d&id not
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Chin ua TH3 Flupp. 483 (R0 ¥. ree)

involve any actvities within LUinited States
ahtp baddder had minimum Sontacts wath
United States from kavimg used Romanian
government offices in New York IB
LS. CA, § 1330b),

i. Federal Civil Procedurs @=352

shipowner seeking to enlorse arbitra
tion decimion apruinst ship building contrae-
tor which was teading company of Romani-
ph government cotbd amend COmPERInE Lo
wid pewly formed company Lo which assets
and liabilities of original company had been
transferred

John J
tides & Strataki=s, New York City, for plain
tiff.

Radu Herescu, New York Uity

:Ji"‘-‘:ﬂt‘. .|r. I"I_ul-;':-\._ T'J'.il'.l'.. Pi].l.l:'.'\-'

for de

[endnnt

MEMORANDUM ORDER

VINCENT [. BRODERICK, Distrect
Judge

This i8 & suit w enforce & French jodicinl-
v affirmed artitration award pursdant o
treaty.

FACTUAL BACKGROUND

Omn January 26, 1980 plaintiff and defen-
dant entered into o contreci.umder whach
fefendant agresd to build sertain wessels
far pl;...r.r_'ff_ 3 West emman shipowmer
Defendant was a sfite dwned Romanian
foreign trading coqmpény engnged m ship-
hudlding, which Sevely atilized Homanian
rovernment tommercial offices m Manhat-
tan o soligst hisineas.

The copbraiet between plamtaff and defen
dant Wwas\ never performed and resaltant
Ligpautey were submiffed Lo armabrafion m
Yirs pursuant to the contract. Un MNovem-
iy 2 1982 and Mareh 26, 1984 the arbitra-
tion board rendered imterim and final

1. Pursuani o section 1603 6] 8 Tarcpn s@abc
i e & poslitbeal sl iveibon of & r'|.-|r||£:| alale
or &n agency or imstrumensality of a foreige
paie. Subsection {b] provides

An “agency or instrumentadity of @ loreign
siate’ means any embiy—
{1} which i & sparaie legal porson. corpo-
rade or oltherswe, and

Judgment

pwards agninst defendant for A D (a0
Deutsche Marks plus mterest and half af
the arbitrabon costs,. Defendant appeuled
to the French Court of Appeals, which an

March 4. 1986 affirmed the award

E:. decres of the Homaman Couneil of
=inte duted June 26, 19E7 the defemdant
wis dissolved. On or about July 1, 1987 all
defendant's ltahtlities
d to a newly formed compa

of the afserE  and

oy, Uzinexporttmport (“Uz™)

(n March 28, 1988 plamtiff brought this
suit sesnmy enforcement of the arbigration
award or, in the alternatiee adop i nf the
jndgment of the Court of Appeals of Paris
a5 3 United States court Ot

Plaintf! served the Sommons and com-
plaznt on the Homanian Dommercial At
tache's oifice in MNew York. and it was sent
by the clerk of €hig’cobrt by mall to defen
dant at i last\knewn address pursuant o
2 ULE.C § 1508aT); a poswl receipt was
chiainedreDefendant recerved actunl no
tersMiNemqtacted plamtff about the mat-
Ler

Bakh parties have moved for summacy
Plamuff alse has moved tw
amend the complaint to add Uz as an addi
tsonal defondant, as successor to the mghts
Akl l\.ll'.liiHH.lll.l.'E'\- af the defendant

Defendants argues (1
lmcks personal jursdiction; (2) that service
of process was inadequate; and (3) that
failure to Jain an Uz as & party was [atal

that this court

SURIECT MATTER JURISDICTION

[1] Prelminanly. | must determine
whether or not this eourt has subject mat-
ter jurisdiction, which implicates Inquiry
nto the applicability or mappieability of
sovereign immunity. The Foreign Sover-
eign [mmunities Act and particularly 28
US5C. § 120, grants to distrset courts
arymal junsdsction m any nonjary ovel ac
ton agunst & forelgn state ' under cireum

12} whach m an organ of a foreign skale or
] mibdavision therefor, or a majorEy ol
whiose shares or other ownership meerest ii
wymed by @ foreign wste or policical subdiv
sion thereol, and "
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whieh foreign state

sSlances in Lhe
entitled to mmunity under

1607 of Title

octions [605
28 or under any apphicable
INTErNATIONLI J.|.;r'l.'r'|'.|-:'r|'." he At |.|;,¢._-..h
no limitations on the plaintff's citizenship
the egrslsive history revesls an imtent nae
imit jurisdiction under
action brougnt by Amencan cilizens
imden 8 F 1 Bank of Nigeran,

R~ W
61 U5 ih L.k

to Al ba an

Fer

the

Centreal
103 5.Ct

ETh M1
{ PHEEEN
Paragranh 9 of defendunt’s Statement of
Matertal Facts Pursuant to Rube 3ig) of the
Ciwil Bules of this court states that “Defen-
dant was & stave owned foreign trade com
pany organized under the lows of the So-
cialist Republic of Romania with its place
¥l business al Galats, =ocmlist Eepublbe of
In paragraph L AnEwes,
lefendant alio alleges that o x o =iabe
formign trading company, wholly dwnéd B
the Romantan Government andegs such. =
an matrumentality of HompnmN\within the
meaning of FSILA 88 USE Sect  1608(HL"
State trading companits and stateowned
export associabions /hivesben conssdered
within the defintgonof Mogency or instru-
mentality” of s\Jpreign state, treated as a
foreign s’ undesg &8 US.C § 16080 S
& 5 Machinety Co. v Mastnerporiimport,
706 F28 410124 Clr 19830 cord demeed 454
Lo, B4 5.0t 161, T8 LLE4A2d4 147
|19E3T {invalving 1 Romanmn trading com
paoy as well a8 Romaman bank), ciong
A Hep, 1487, Mtk Cong., 2d Sess. 15«18
peprinted on 1976 US.Code Cong. & Ad
4. Bhlad—6614d

2 of

Homoma, "

min. News 6504

28 USC § 1605an8) was enpcted im
It provides that a foredgn swate jor
under the applicable definitions s instra
mentality), facks immunity where the =c-
= brought o copfirm an eward made

| =

Lan
PUrsasnt agresment Lo arbatrate if
the agresment or award is governed by o
mternational

irealy orf othsr

HMEROME UpHEn Ene

Agresment
United States which calls

o Aroi-
s o procslornl ang Jirisde-

for the resopaitbon or enforcement
tral awards

L IR 1

coarts iSal

S5C § [I¥Na) provides that Tilhe dis
el
il regard o
OONFIry ¢

defimed o WSCtion

nawe orginad perisdeCtne with
BIMFLmE DOmMIFrWETEY oo EfY
ACTION MENINSE & [ofegn slade as
150318) of thas eille as io @ny

SUPPLEMENT

affecting substantive

ther

LRI =K1

nEnts =

1 LA LT

160GinNE) would seem,

things being equal, to be applicable w the

facts before me as they exist today, at the
time of decision. See Amerncen Fire &
'|.-\..'.||;".""|l Ca Finm, 341 IS & 16, 71

TOZ2 (1851 Abie l'.
sth

I 500

Finn
S0 534 541 685 LE4

=5 F.2d AR
[T

Wo ret FO&CTIveE (i

Uprakn Ca Cir. 1587),

demied 485 US 1290,
1240 | A=
spbsiafitive rghts would seem
o be coused (b application in this ease of
Jurgdictindl provision Compare
[UritedpSigied Trust Co New SErEry,
H1AARN]. 9T 5.0t od L.Fd2d 92
1507} (applying the Contract Clause of Ar
tiche [“section 10 of the Constitution of the
Wnited States)

purment of

this
1505,
FRISEE,

An important question is -

ever, by section 3 of Pohblie Law 100=640
which contained the 1988 amendments
Section I provided

‘The amendments made by this Aet ahall
apply o actions commenced on or after the
date of the enactment of this Ast [Novem-
bar 9, 1988]" The present suit was com-
meneed in March, 1388, Although the par
ties did mot raise the Section 3 issoe, | must
consader 1t in determining the question of
subject matter jurisdiction

The plain language of Section 1 is affirm-
Lve 1 SLnTE8 Lhal
ments “skall apply” to subsequently com-
menced suits, but there is undoubtedy an
aviaa potential-
sofitroversial retroactive appli-

TEre| Y the amend

mplied legisiative mtent to
Iy unfmir or
A0

This netion could have been discontinuned
and recommenced after November W 19ek,
i date of enactment of Public Law 100-
G40, withour incurcing wny statute of limi-
utions problems. Thus, the relevant gues
ba &

HoR nere @ how Sechion 4 18 Eo 1]

strued to apply to & suit which could have
heen, but was not, dismiseed and refiled to
the

CANe advantoge of 1352 amendment

Was the failure to refile when this could

Al o refer PETFRGAEE wilh respecs o
whach 1he foreign sl o ful entitled o Immo
nity ener le wrctioms 8051607 of this mile

ir snder any applicable inermaibonal agree

naEEng
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rradily hawe been done harmless error un-
der FRCP. 6land BUSC § 2111, or =
t & fatal if techmies! jurisdictional error?
In Belasco ¢ WEP Wilson £ Sons, 531
F.2d 277, 282 {1ith Cir.1987), a defendant
{ilng papers Lo remove a cise from state to
federal eonrt under 28 U5.C. § 1441 Failed
o perure joinder 0 the applisation by an-
other defendant as Thie eourt
;u_':nl'.l.rj Lthe omEson to be cured

required.

“While we are impressed by the authon
pes cited by plaindffs in suppert of their
prgument that Wilson's failore o0 jom im
the removal made it defective, we muost
agToe that gven the novelty, comphbexs
tv, and technicality of the question, the
prds of justice and judicial efficency are
best served by treatng the removal peti-
tion &% if 1t hpd béen amepded Lo incluode
Wilson. See B US.C § 1653 {'Defective
allegutions of junsdiction may be amended
upon terms. in the tral or sppellate
courts.' Fed R.Civ.F. 13a) ([Lleave [to
amend) shall be freely given when justice
0 Fequches. |

Rule 1 of the Federal Rules of Civil
Procedure directs the court to imnierpret the
Rules, and presumably other procedural
aw, o promaote ‘the JUSE, Speedy and inets
pengive oeterminstion of every sction.”
This abjective & implemented by 28 U 208
§ 1653 which permits “defective allega-
tions of jurisdicton” to be “apmeddéd, upon
terms. n the trml or .i.i,}'lh_'"ilb[' coarts.”
This would appear to allowplamiiff 1o cor-
rect the fadlure to refile pm".f'.r'rl no sub
stanmve rights would Bave been affected—
L&, i the case ®wipakl nol have been bme
barred on Mdwember L0, 1583

28 U5BNA 1653 = supplemented by
FR.C A 9%\ which allows amendment of
pleadiigs, amountng to & new filing, if the
precegiusites set forth in the Hole are met
In particular. nddition of Uz would repre-
Al & HEw |'||||:|{ Sapaaquent Lo MNovember
9. 1988 mnd it wouild relate back to the
wriginal filing date for purpeses of the stat-
ute of limitations under F.H.C.F
mach os Lz 18 a suecessor entity to the
jefendant, chargped with all nooee and oth-
er prerequisites set forth in the Rule. He
latson back for purposes of brutations only

L 5ie) mas-

woald, of eourse, onlv he approprate of
substantive nghis are unaffected—which is
the case here if suit could have been
orought or refewed on November 10, 1988
mool Lhe llbIH.":TI'I:I
rased by defendant that [/z i= an
pensakle party mot yet joined,

Jomder of Uz weul

Ted 18-

It would appear appropriste ta utilize 28
SC § 1653 and F.RC.P 15 to deem an
act dofe, which could properly have been
lane, where

gut only wheére—there |5 no
['I“.‘:ll.llj:.'tl.' L0 sufstantive FEEnts and no cob-
tradiction of explieit language in a govern
ng document. Here the mtent of theneiza-
tive implications of Section 3 rather than
any exphent limitation is under Sandlders-
tion, and no substantive nghts dee adverse
v alfected

Failure of defendafit to ‘waise the ques-
tion of the effectiveNdate of 28 1
§ 1605(nk5) canpttestablish otherwise non
existent junsdicibon by estoppel. But it
does supportihe reasonableness of the in
terpretation of 28 USC & 1653 desling
with jursdictional matters, and of F.RC.P
LF boncgpning amendmenta to pleadings, to
allgw=failure to refile to be cured by addi-
Bon®of Uz at this stage when secton
1605 aNB) s clearly applicable, provided
that the action could vabidly have been filed
on Movember 10, 1988

5.C

STATUTE OF LIMITATIONS

[2] The question of when the ranning
ol the apphcable penod of limitations be-
ran = relevant bach to the permissibelty of
the filing of this case in Mareh 1988, and to
the jarmsdcbonal question affected by the
|J'|.'f!'|'l|:-\.'u..|.'i..i'.:|: of its |-|||I|',; a ."*-il.-'.-llr|.|||.'r 14,
19688, amd hence will be discussed at this
junctune

% US.C § 207 permits an
sought confirming an award within “thres
vears after an arbitral award falling ander

wder o he

the Lonvenbon i made

Under French law, the award became
affective when but only when it was upheld
on appeal on March 4, 1986 (Affidavit of
Michasl Walfer, Aprtl 25 1989), This indi
that the hawe

brought at any time up to March 4

bisin
1549

nLrs action coukd
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ctearly embracing all dates in 1988, Conse
juently, no statute of limitations bar exist
gd as of March, 1988, nor s thére any
barmier to the court deeming refiling to

beer made porsuant to MM USC
§ 16ad or Hule 15 a8 of NMovember 10 1988

have

PERESONAL JURISDICTION
AND SERVICE
[3] 28 US.C § 1330(b) granis the fed-
eral courts personal jursdiction over a far-

eign siate %0 long as service 1§ made
through the procedures provided n 28
US.C & 1608, combined with actual notics,

all of which were fulfilled hare a8 deseribed
above, Moreover, defendant which deliber
ately—and “not occasionally or casually,
bat with a fair measure of permanence or
continuity,” Hearon Enferprisen, fme v
Wemmes, 715 F.2d T67, 762 (2d Cir. 19881
promoted ship sales through its govern
mental office in Manhattan, of the WELY
type involved in the present case, had Buff-
cient contacts with the United-Seates and
this distnet o satisly due process. Ses
Affidavit of William Perfy, ME7F 3, 19589
This conciusion is butiressed/by two fur
ther circumstances which-enhance the fair
ness of permuttm@ st ‘egamst defendant
in this countrys:

in) Imtermationnl enforcement of arbitra
tion under.the Convention on the Recogni-
tion of Furesgn Arbitral Awards of June 10
155, pufsuant to 9 Us.C § 201 and con-
plined sy a note to § US.CA 201, is only
_ﬂﬂtmabié if awards can be enforeed w hier
ever defaulters have assets and not merely
where they have engaged in the business
out of which the arbitration grew. The
United States, France., Romanizs. nnd the
Federal Republic of Germany acceded to
the convention, The copvention lEste var-
oues barmers 0 enforcement, sach as lack
of notiee of the arbitration (Artcle VilHb)
bat does not resqumre that the underlving
aetavity occur in the enforcng siate—a re-
guirement which would, of coorse, defeat
the effectvensss of the convention, an out
come nol W be presumed

ib} Prejudgment attachments to obtain
guam m orem jansdiction over assets of
foreign instrumentalives are barred. ab-
sent specific explicit separate consent, see

731 FEDEHAL SUPPLEMENT

5 & 5 Machinery Lo v Mamnerportim
port, T06 F.2d 411 {2d Cir. 1983), thus mak.
nEg It MApproprace Lo Strain oo di‘l‘.}' e
[ofalal T ]J.rll_--J'Jl.".ll.'r. b reack such assets by
pther meins Where moumal contacts exsr
anmd the objectsves of an mternational con-
vention call for this result

ADDITION OF UZ AS DEFENDANT

[4] Defendant state® whthout qualifica-
e Or bmutaton prws \Memornpdom  of
Law at 18 that Uz & “successor in interest
to defendant” dpd “2"State owned foretgn
trade compafrS—l4s successar, it is bound
by the aci€ Of the current defendant, which
cannot@ngid i obligatons by changing its
Adme

DISPOSITION OF PENDING MOTIONE

For the reasons discussed above, [ find
pHat the court has subjeet matter and per-
sondl jurisdiction, that no statute of limita
thons Darrser exmtd o énforcement of the
Frenck court's affirmance of the arbitral
award in this case, and that Uz should be
joined &5 &n sddibonal defendant, thus
eliminating any objection predicated upon
faflore to join it

Defendant's motmon for SUIMIMAry _||,;||:Ig'-
ment is denied and the motions of plaintif]
for summary judgment and for addition of
Uz as an additbonal defendant are granted.

Sarrle Judgment on notice

50 ORDERED

UPFIC & CO, and United Pacific Life
Imsurance Company. Plaintiffs,

N
EINDER-CARE LEARNING CENTERS,
1ML, Defendani
Mo, 91 Civ, 0591 (SWE).
United States Distrmiet Coart,
= 1) New Tork

May 15, 1992

Holder of subordinated notes sued is-
JIEr 0 recaver prncipal and mterest due





