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MONTAURK OIL v. STEAMSHIP MUTUAL 1477

MONTALUK OIL TRANSPORTATION CORPORATION, AS OWNER
OF THE 1.8 CLORC PHILADELFHIA, Plaiariff

THE STEAMSHIF MUTUAL UNDERWRITING ASSUCIATION (HER-
MLUDA) LIMITED, Orfendan:

Unsned Swtes Draerter Cownt, Soatisers Dnsirwer of Mew Torie Fabruary 3,
Marek 13 gnd 20, 1991 A
) Chw, J80] {(JFK] = i
ARBITRATION — 111, Agprersend & Arbdtrite Fubnire [Hipiies— 24, Agresmeat i
Arbitraie, Effeci on {%her Proceedings — JURISDHCTINONS — 114, Jarnsdicose by
igreement — SMARINE [NSURANCE = 123, Forage |osurases Companies — 291, [n

(reperad — PRACTICE — 12K, Saay asd \Lojesctive Helief

Fll policy's “Mew York Suable™ clanse doss nofialter the assored’s obliganon
1o comply with the claims procedus® preserfoed by the club’s nales. Hence
assuired™s SL0NY action agaiost thetclubiwdd] be stayed pending arbetration

e Losdoa

Kenneth H. Volk, Robert 1. &api and Timothy M. Bock (Borlinghsm Un-
derwood & Loed) for Plarf

Richard H. Brown, Jr, Mary) L. O'Comnor and Roberi A, Milana (Kirin
amphet] & Hr.:'.,|n,|;: S fonganr

lops F. KEENam\DL I

Before the Sohrt & the moton of defendant. the Steamshis Mutual
Underwrnfing” Association {Bermuoda) Limited (“Steamship” or “the
Clubk") fog 3 order pursuant 1o the Federal Arsitranon Aet, 9 US.C
5201 elgeg, staving the procesgings pending arbitration betwesn Suearm-
ghiph\and Monuk Oi Transportation Corporation (“Montaok™), 2
awnnz=t of the T/B Cibro .""zl.".J..'u'.'_r-'.'.'_' This Court has JUFSSISnOn over
this case pursaant bo 28 UL5L. 1333 For the reasons set forth below
the defendant's motion is ETRnisd and the ;‘TEH."!'-\.'I.‘“.:.'I B are SEAVE pEnGIng
ArmIranon

3-.“: A R FCIRE

Steamship 15 a Bermuda-based associanon of shipowmners providing
marine protection and indemnity (nsurance 1o its members. Montauk. a
member of the club, was the operator of the tank barge Cibro Phiase:
phiz which was covered by Steamship for protechon and I:I-'-':"-T':j':" r" 5
On December 15, 1989 the Cibro Philadeiphic spilled ofl into New Tork

- > i TR Sk NN
Harbor, causing Montank to incur cleanup costs in excess al 312U
yihin the SEOPE

al §5e

Montadk contends that these ..i:'.u'l'.l!.'l costs fadl W
T T
insurance coverage and should be paid by the U

-
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Inrtrally, Steamahltp made parial indemmfication pavmentt 1o Mon-
tauk. However, it 5 3teamship’s contention that a fuller mvestigation 15
aecessary before full mdemnification can proceed. Steamship mibated
demands for documents and interviews af persoanel. Moamauk advised
Steamship that it would produce documents and witnesses only purseant
to the provisions of the Federal Rules of Crvil Procedure concerning
discovery. Steamship found this to be unsatisfactory. Thersafier on Jone
5. 1990, Montauk commenced this sction sagainsg Steamabip for ifdem-
ity unSes the New York quable classs of rhe indirance cOomEiract. I'ri
bringng suit, Montagk relied on & clause i the insurance coftractwhich
provided that the Club would appear in any suit againsifi By Snmember
in the Southern District of New Yark.
steamahip contends that Club Rule 36 m controlling inethis situation,
and that Rule 36 requires that the dispote fissg ‘be submined to the
directors of the Club. Steamsbip argoes thatl if the directors’ o

SISO
15 unacceptable to Montauk, the dispute/sheuld then be submutted to
arbitranion in London

Ligtuiyon

Montauk's insurance agreement/with Steamship is documented by
o Cermificate of Entry anfl Andeptance. The Cemificate specifies that
Montauk's accouns o saoes (o the rules of the Club, mcloding Hole
16, The perunent pdrt of Club Rule 36 reads as follows
‘Il any difference or dispute shall anse betwesn 3 member and the
Club congerming the construction of these Rulss or the insurance
aifocdedh BV the Club under these Rules, or any amount due from
thé Clabitt the Member, such difference or dispute shall in the first
nstafce be referred to and adjudicated by the directors
“§# the Member does not accept the dectsion of the Directors the
difference or dispute shall be refermed {arbitration] in
London
*Mo Member shall be entitled to muntan any action.

it or other
legal p

roceedings against the Club opon amy such difference or
frepute unless and until the same has been submatted o the DHrectors
and they shall have pven thewr decision thereon, or
defaplt for three months in so doimg: and, o such
pccepied by the member or such default be made,

shall have made
SECIsoT DE WOk
anles and wovil
the dofference of deipuats ihall have besn referred o arbitration in
the manner provided m thas Huole and the Award shall Gave been
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published: and then only such sum as the Award may direct to be
paid by the Club.*

The onambiguons language of Role 16 clearfy seates 2 course of action
that members must follow mn order to obtan refief. Mootauk did_mat
follow Rule 36, bot now argues that, by way of the New York Sgabis
Clause, Stmamshup has consented 1o be suwed by Montauk i the Sougthemm
Dhstnict of Mew York. The pertinent part of the Mew York SeableClause
reads as follows

“[TThe Association hereby undertakes to appearSodny civil action
winich the Member may bning against the Associenod o the United
Swates Distriet Court for the Southern Disgrnictof Mew York o
recover [or any |oss or clam payable oralleped 1o be payable by
the Association ander the conrract @©f imSufance described o this
Certificale . . . Except as to jurisdi€tion vver the person of the Associ-
ation, the foregoing provisitonsfshall pot effect any defence 1o which
the Association would otherafse-be entitled and shall not change
the contractusi or othey suhstdnive rghts and obliganons of the
aagowaatuon of of the Megiher ™

The Club contends thewhéw York suable clause does not affect the
parises’ ohlipatond, to resolve disputes by arbairanon in London, The
MNew York suabieelavse does not “by 11 terms limit the obiganons 1o
artuiraie byl suowly provides a consent 1o junsdicton o enforce pay-
ments . . ogrenied through arbitranon.” Necs fne Lrd v, Masiomal Llndon
Fire fap=," 595 F.Supp. 955, 958 (SDNY 1984). The clause docs
not \eliminate the ohliganon o proceed with arbstranon. See Neeag, 593
Fupp. ot 958

Simce the Mew York suable clagse does not change the obhgation of the
parties 1o submit Uil dispute 10 artiration, the Court granis defendant s
motion 1o stay the proceedings pending artitranon

Comelegran

For the foregoing reasons, defendant’s motion 8 granted. This case i
nlaced on the -1l.|-=.':;cr='-.|_-' calendar of the Courm untl complenon of [0
arbitration
Jodus F, KEESaN, DU (Mareh 13, 1991)

Before the Court is motion of plaintiff, Montauk Chl lIﬂ"'“"-"'_"‘—"r:"r
Corporaton (“Montauk™) for an order parsuant o 28 L.5.L. .5_5_-.;,:”:__
s [maller

amending the Opinion and Order that the Court 1ssusd ia

n February 5. 1991 to provide that a eontrolling question of faw
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mvolved as (0 winch thers 13 a substantmal groond for difference of
ypinbon and that an mmediate appeal af that |_'_;-|-||;|~_|.;-n and Order may
materally sdvanes the ultmate termmaton of thas it:gabon

On February 5, 1991, this Court granted ithe motion of defendant
Steamship Mutual Underwnting Association [ Bermuda) Lid. (*Steam-
ship™}, a Bermuda based association of shipowners, for an order purswant
to the Federal Armtration Act staying these procesdings pending arbaira-
tion of an insurance contract dispute between the parties. Plaintiff had
argued thai a contractual provision prowvidmmg for suits between the
parties in New York permitted it to file suit on the contract rather thah
submitting to arimiration m London. The Court disagreed and ondeted
the parties to procesd wath arbntration

The plaintiff can appeal the Court's February 5 decision oulypaf the
Court certifies the question for appeal pursuant to 28 LLSNC. §1292(b)
Secuon 1292(b) grants appellate courts junsdicthion gwer‘gtherwise non-
sppenlable orders if the district judge s "of the opimon that such order
involves a controlling question of law as to which fere s substantial
ground for difference of opimion and thet an immedinie appeal from the
yrder may materially advance the ninmaiederminanion of the lingstion "
Because the Court is of the view thai/nesther of the elements required
for §1292(k) certification are prewsfl ¥ Uis case. plasnnll™s motion i3

demed.

Plaan T awser that a “ooatiolbng questisn of law as to which there

15 subsiantal ground for deffermpce of ] present here: whether
the Mew York suable cliuss in the msprance contract supersedes the
arbitranon clouse m Steamiip's roles. The Court disagress. Club Rule
16, quoted in the Coun's February 5 order, describes in detail the proce-
dures to be folleowed ™|l any difference or dispote shall srise berwesn &
member and(theClob concerning the construcnon of these Rules.” The
Couart repfets, plaintiff's argument that there is 2 substanmal groossd for
differepce of opimon a5 to whether the detmled provisions for dispuare
resobetion set forth m Club Ruole 36 ore soperseded by the New York
guahle clhuee in the msurance coniraet

Firally, there is absolutely no indicanion that an appeal of this Court's
February 5 Order would do anything other than delay further the term-
nanon of this dispute.

Accordingly, plainniff™s applicanen for cermfication of this Court's
Crrder of February 5, 199] |3 denied. This case s placed on the suspense
calendar of the Court antil completion of the arbitration
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AHBITRATION — 11, Agresmant o Arbitrate Foture [Dhspates — MARIVE
DSURANCE — 241, I Censrul.

P&l insurance policy requins ssered ghipowser 1o arbstrate ity clasm agasned
the club s provided in the clab mbs mecorporased into the palicy

Davip N. EDELSTEIN, D.J. (March 20, 1991)

Defendant moves pursuant o the Federal Arbitration Act, 9 US(C
41 of seg. and the Convention on Hecogmition and Enforcement “of
Foretgn Arbitrable Awards, 9 US.C, §§201-108, 1o compel plainti o
stay the mnstant acton pending arbrtration. Lpon considerafionhof the
papers and oral argument, defendant’s mohon s granteds

In the mstne action plantff seels to recover on apeEsrance policy
from an acesdent invalving the nker Cibro Sovangak \awned by plain-
uffs. A longswsading protecnon and indemnivg-mebeance relationship
barweeni the parties was refewed on Febrosed 30, 1990, The renswed
mmsuranse podicy included 5 working sip dieed FP19,90 (the “warking
ship'™) and a broker's slip dated 2/°26/900 the Shroker’s slip'™). Bath the
working sip and broker's shp ncludsd SSeonditons the Rules of tha
Clab, the 10600.0] Holes of the défepdam™s inaurance cloh (the “club
g A [ — |

[n the mstant motion plug :in.'puw'.:, aihether the msurance |'n'|Z|-."-'
betwesn the parties sstabbshied an agreement 1o arbitrate, and argues
that the mstant clamess \not arbatrable. Both of these argpuments are
withou! memnt and smast b dismissed

The pmaus of sthepher Yhere exiey an agresment o artrate revo|ves
proung & dlh;luTe SepWesn [he pATHet over [he meanmng of a Mew T ork
suabie clapsswEich was part of the working and broker’s shps. and Bule
36 of the ajub rabes. This exact ssue regarding the interpretation of the
EXACT SImMIw0 claniss has been recentlv decided by thes Court 1 the
caurye danother dmpule MErWeen (O same ['wo paries. [ was recenily
ekd Hhat “the [Wew York suable] clause does not eliminate the obligaton
fo procesd with arbitranom.” Momrauk O Tromsporigfion Corporano
¥ Steamship Murual Underwriting desoctazion, 1991 AMC 1477 at 1479
(S.D.N.Y. 1991} See also Neco fnx Lod v Nanonad Union Fire Tns
Co., 395 F.Supp. 958, 957-58 (SDNY [984). As a result, there 15 00O
guestion but that these two clauses indicave that the partes agreed &
arbitrate disputes as provided by Rule 36 Montauk O v Sisaming

=
T

Wuludl, SUpTd

" Sevtripn) FUTEAT
I,  Maisd farker moesd Judge Koenan o cernilicanon ol e Guessiss '::""'::' L c
b 28 US.C §l12 ger casmé March

iMoniauk Chf & Steamsdry Mool 1991 AMC (477

Yokl Thai apohoasion was demed O
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Further, this dispute clearly involves arbitrable guestions. The mmstant
case involves the guestion of whether defendant wiall remmburse plaintff
ender the policy. Rule 36 swates thac all disputes “concerming the con-
struction of these Rules or the insarance afforded by the Club under
these Blules * shall be submatted to the directors and then to arbitra-
thon. The dispuie betwreen plamtiT and defendant obviously imvalves “the
insurance affored by these roles " As g result, this dispute 15 an
arimirable claim

Accordmgly, 1t 15 hereby ordered that defendant’s motion (o so Che
imstant procesdings and compel artiiraton s granted. The instanh cass
shall be placed on the suspense calendar unul the completfondal the
arbitranon

IN RE THE EXXON FALDET

Limstsd Sce Davnes Coust. Dhstict

F Alaks Fetiuary 8, 1990
N, AR Cind | Consolitia:md)

JURISTHCTION = 114, assigs oa Land — 131, Torts n Gemeral — SAVIGARLE
WATERS — 1&3, Asctiona afd Esforcemeni.

Tanker's ail splll m navigable watery/s & manitooe tort sobiect o admiraloy
jursdicoon because o anafeChoth [Be locality and mantmpe “nengs™
cfilefii. and the |48 Adrmralty Extenmion Act gves junsdiction for shore-
iide damage proxmabely ¢atised) by the smil,

DAMAGES — Becoverabillsy of Purely Economsc Losses 18 Poldlution Cases —
NAVIGARLE WATERS =~ 14212, Water Pollotion Stefutes — 18121, Pre-emgption wnd
comfliet— NEGLIGENCE — 161, Erossamic Loss.

Except to the extent thag o lederal statute provedes for szrct Habilior, the Robins
vy Dock docitmge/applies o tort claims ansing cut of ol spill n Alasks
wateri, &8, #ehg preclads recovery of cloams for ecomomic loas withoot
prooiof jphysical damage. #edd: Sinoe the sinct lisbility under the federal
ImanteAlaska Pipelmne Austhonzation Act & lmuited 1o 5100 millios, claims
ih extens of that amount under sither the federal Act of Alssks staps
Ingesiation imposing strict liability withour say monetary ceiling remain
subject 1o the Robier Dry Dock doctrine (certifving the ssoe for immediste
wppeald ).

Rbbert 5 Warren (Gibson, Dunn & Crocber) and Charles P. Flvin (Burr
Fease & Kurmz) _’\:" Alvesicg Pipeline Service Ca

Douglas J, Serdahely (Bogle & Crates) for Exzon Shippuny

&, Stemben Hul Jr. and Alas N, Braverman (Wilmer, Cutler & Pickering) and
Clifford J. Groh acd David A. Devine. P.C. (Groh, Eggers & Price) for
Ligbulrry Fund

lames YVanR Sprnger (Deckscein, Shaparo & Monn), David W, Oesting | Daves,

Wrght, Tremaine), Jerry 5. Cohen and Gary E Mason (Coben, Milsten,
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“The issue in this case is not whether Proeller fully disclosed his relationship with Sun
al the proper time. Rather, the issue involves the consequence of Proeller's failurd w‘u:slgn
from the panel when Sun entered a prompt and timely objection. Because he ﬂm o do
50, each of the arbitrators and Statheros ran the risk that Sun might later ch me panel’s
award under §10 of the [Federal Arbitration] Act and that a court might ultimately grant
Sun's motion if it agreed that there was ‘evident partiality,™ the jud!p coficluded, again
citing Morelite (748 F. 2d at 81-82 & n.1).

Counsel for Sun is Patrick V. Mmm:ndﬂmlm&ﬁnmﬁhﬂﬂmmvm Loesberg

O"Brien Mulroy & Hayden of New York. Statheros is represefited by Christopher H. Mansuy
and Elena M. Desantis of Walker & Corsa also of New Xork,

[Editor's Note: A copy of the Sun opinion and\Qudtr is available to subscribers for
£24.00 from Mealey Publications’ Document Dm"L Please contact Carol Baker at
(215) 688-6566, or by fax at (215) 688-7552. Indécale in your request that you wish to obtain
the Sun opinion and order referenced in thiyiSsue. |

SHIF OWNER, quLFRER MUST ARBITRATE DISPUTE

Cancluding ﬂm the New York suable clause does not set aside the parties” duty o
submit their d@u‘k‘b arbitration, U.S. District Judge David N. Edelstein recently stayed 2
'. suit Ihr: *n:_ uk_0il T’mnspurt Eurp-. filed against the Steamship "vluu.mi Llndl:rwntmg

N Judge Edclsicin granted Sicamship’s motion to stay Monatauk’s action pursuant 1o
Section 1 of the Federal Arbitration Act and Sections 201-208 of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (New York Convention) in an
order issucd on March 20.

*“The issue of whether there exisis an agreement (o arbitrate revolves around a dispute
between the parties over the meaning of 3 New York suable clause which was part of the
working and broker's slips, and Rule 36 of the club rules. This exact issue regarding the
interpretation of the exact same two clauses has been recently decided by this Court in the
course of another dispute between the same two parties. [t was recently held that “the [New

United States
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York suable] clause does not eliminate the obligation to procesd with arbitration.™ Judge
Edelstein said. cuing uk Cil of the T/ el

Vv ip ¥ {No. 90 Civ 33%
The judge added that the dispute between the parties involve itrable questions.”
He explaned that the focus of the case 1s whether Steamship wllye Montauk under
the policy it holds with Steamship. é

“Rule 365 states that all disputes ‘concerning the co @n of these Rules . . . or the

insurance afforded by the Club under these Rules . . . submutted to the directors and
then to arbitration. The dispute between plaintifl endant obviously involves ‘the
insurance afforded by these rules . . * As a result putc is an arbitrable claim.” Judge
Edelstein concluded on March 20.

Counsel for Montauk is Kenneth %&. Robert J. Zapf, Timothvy M. Buck of
Burlingham. Underwood & Lord. St 15 represented by Richard H. Brown Jr., Mary

L. O'Connor. and Robert A. Milﬂb in, Campbell & Keating. Both law firms are

located in New York.
HDHG'@&@GURT OF APPEAL SETS ASIDE TIONG HUAT DECISION

El::-.';:mss language™ ol the arbitration clause contaned in the |aex sales agree-
ween the Tiong Huat Rubber Faciory and Wah-Chang Imernational Co. (China) and
lated local corporation specifically did not cover claims for non-acceptance Or non-

ent. the Hong Kong Court of Appeal concluded on Feb. 13 (Tiong Huat Rubber Factory
W) BHD and Wah-Chang International {China) Co. Lid. and Wah-ﬂmng International
khong) Corp. Lid., 1990, No. 192 (Civil). Hong Kong Cu of App.).

The appellate cournt has allowed Wah-Chang's appeal and set aside Mr. Justice Neil
Kaplan's decision enforcing 17 arbitration awards totaling $2 million in favor of Tiong Huat.
The 17 awards relate to three contracts between Tiong Huatl and Wah-Chang (China) and twa
with Wah-Chang (Hong Kong), The awards exceeded the contracts because some of the
contracts provided for monthly deliveries and the damages were based on Wah-Chang's
[ailure 1o accept the monthly deliveries, Mr. Justice Raplan explained in his Nov. 28, 1990
QFFIIA.

The Malaysian Rubber Exchange and Licensing Board s arbitration clause was used
in the contracts. The clause stated that 3l disputes as (o guality or condition ol rubber or

United States
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