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IMOMNS, 1. — The issus pressnt-

ed is whether plaintiil, the Staie
Superintendent ol |msurance
acting as Hquidator of an insal-

veni insurance company, can be com
pelled to arbitrate the insolvent's
claims againsl a foreign remsurer, N
arises becaiise delendant Ardra lisur-
ance Company. Lid , & Bermuda rein
surance corporalion. and s prin-
seek 1o compel plalnnll eS
arbitrate Ardra's liability 1o the insod-.
vent, Nassau Insurance Compang, jor
reinsurance procesds allegediy 4

‘:I.Iﬂl io three inbernatine. pein-
nce agreements congaining art-
tration clauses. nfs, claim that
the Linited Nation n on the
Recognition and ent of For
eagn Arbitral & “anwEnition | sa-
persedes a o the New York
Insurance whiich authorizes Ehe

i o =ise on Eeehall of in

& companbes. and re

Quires the Superiniendent to arbateate
with Ardra on Nassau's behall 'We
conclude thal the Convenltson, &5 a
United States Lreaty, preempls con-
flicting Federal and State law, ins that
it Excepls the Superntendent Irom ar

bitration m this case and allows him
o procesd aguinst Ardra o the main
artion. Accordingly, we alfirm the or-
der of the Appellate Division

assau Imsurance Company
was a New York corporation
licensed by the Superinten:
dent o conduct insurance
business m Mew York 11 was owned
b defendants leanne 5 Dilarets and
Richard A Diloreto, s pressdent. In
1576, the DiLoretos establisived delen-
dant Ardra Insurance Company. Lid.,

a loreIgn reinsuRAnce corporation un-
der their exflusive-twnership, which
had its pri and only place ol
busineqsLin Hamilton, Bermuada
Jeanm#, DiLoreto served as president
of Asdre-Between 1978 and 1982, Nas-
gaihand Ardra enlered inio three in-
ional PeindurancE agresmenls
agreemienis coversd policies wrii-
ten by Massau concermning commercial
automaobile liabdlity, peneral Habality,
Lawryers professional packages Habality,
excess liability and personal injury
protection benefits written under New
York Aulomobile Statutory Mo Fault
coverage Pursuani 1o the conlracts
Ardra assumed o sulbstantial portion
of e Fiak insured i each policy wril
ten by Masasu and s consideration
Massau pald Ardra $10,682 924 84 in
rensurance premums. Each agres-
menl contained a brosd artsitration
claune requiring extra-judicial resohu-
thon ol any dispute betwesn Nasasu
and Ardra
Massau subsequently became nsol-
veni and, afier efiorts o rehabilitate
ihe company failed, the Superimien-
dent commenced a liquidation pro-
ceeding pursuant to article 74 ol the
Insurance Law. in June 1984, Supreme
Courl appoinied plaintiff lgquidaior
and suthorized him (o take various
actions 1o wind up MNasssu's aflairs,
inchading laking possession of proper-
ty, collecting outstanding debts, pay-
ing claims arising wnder policies

ing necessary prooredings. Nassao's
corporale charter was lorfeiried and

the company was dissalved

Plaintill entered in his dulses amd
began to sefile claims on Massau poli
cies. Ardra paid plantill reinsurance
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procesds due on some of these claims
bul siopped doing so in February
1985 Ar that time, Richard Diloreto
sent a letier o the Superintendent
stating that Ardrawas repudiating the
TEINSUTANCE AEIPTMEnis with Nassau
because the. Superintendent refused

mrﬁrﬂn'l representaiives 1o
p@e directly in court procesd-
ings “iMvolving third-party claims
Against Nassau's insureds. In re-
sponse. the Superintendent com-
menced this action seeking
reinsurance balances allegedly owed
by Ardra to Nassau and damages (rom
the DilLoretos resulting from their pur-

#ach as Ardra o obstruct recovery on
Massau's obligations to its creditors
il e Caneite St e

the complaint and ar-
bitrstion under the terms of the Lnit-
ed Mations Convention on the
Recognition and Enforcement of For-
eign Arbstral Awards (June 10, 1958,
21 UST. 2517, TLAS Mo 6987), a
United 5tates treaty, and provisions of
the Federal Arbitration Act imple-
menting it (9 USC 200 er seq 208).

Supreme Court denied the motion,
holding that the McCarran-Ferguson
Act (L5 USC BI011 of seq ) which pe-
cilically permits states 1o regulate in-
surance companies, msulates plaintifi
from the requirements of the Conven
tion and the Federal Arbitration Acl
The Appeilaie Division alfirmed. Bk
ing that arbitration was ot regun e
ecause wvarnous exceplions in ihe

Lonvention exempied the Sugserinten
denl from s provisenrs

= I -

he threshold quettion |s
preempiion, The Suprema.
ey Clause provides that “all
Treaties made, or which
shall be made, under the Authority of
the United States, shall be the sy
preme Law ol the Land™ (US Consi
Art. V1 B2). Any Federal or State law
that “prevenis the Federal Girvern.-
meni from ‘speaking with ope voice
in miernatsonal trade™ must bow o
sipenor aulhority (Japan Line Lad o
Lounty of Los Angeles, 441 US 434,
453-454; wew also, Mirsubishi Mosors
Soter-Chrysier-Plvmouth, 471 US §14
611, Zschermig v Miller 389 US 429
4410 I the Convention requires arhi-
trateen, it pr i of the
Ml IF@S*WWJ the
Federal A-Puﬂgew Ot isupra) and
the Slate Insufance Law empowering
the Superintendent to litigate on be.
hall of an insslvent insurance COfpa-
ny (see. Cooper ¢ Afelbers D¢ Lo



Matohecone, 5A. 57 NY2d 408, 4]1-
412 [proceeding to oblain allachmen!
order prod 1o arbilration off despuie
arising oul of mlernational agreement
violates Convention]) The loous,
therelore, musl be on the Comeenltion,
nol the Federal stahstes.

We conclude that the Superinten-
den in his capacity as statutory liqui-
dator of Massau, s exempt [rom
arbitration by exceptions contained in
the Conveition, that delendants” mo-
fiors 1o dismiss was properly denied.
and that he may proceed in this ac-
tion againsi Ardra to recover on the
reinsUrance Agrecmenis.

fi 1958, lorfy-five nalions con-

vened The Comvention in MNew

York under the auspices ol The

Uniied Malions to resobe difficwl
thes i existing inlernatinal agree
mente and provate law to laciliiate
miernatinal  arbiration  Besolutian
was rmportant ool onky (o secure the
several sdvantages avalable in do
mesia arbitration — speed. informal-
iy ECDnomy experiise ol
decisiomakers (e generally, Maiter
of Seblushy v Gosde D, T3 NY2d
133, 138} — bmil meare paporiantly Lo
eqact undorm standards for the en-
larcemend of Such cunlracis thus man-
pmazing uieranitics i dealing with
undamilear laws o several lorei@n p
rasdichions [ sew, Soferk o Alberfo-Col-

Y2 st 400, suprg uagley, Accesd
by the Dreibesd Stades for the [
Pty Conmpvriaar of e
aitid  Endowrs eeriend of Fa

.dwnﬁ. i Yake L1

this end, lhe UonveRbio

fhal the courls il i ikAlBnE
MRkl reEc ol a ratsnin ¢ lauses
Cuslitaiied im | Lol commercial

1 feauliling arbiral
Mathoins Convention
sition and Enforcement

BP0, Ant 321 UST st 23190

Although the United States atiend-
ed and participated in the 1958 con
ference, it did not sign the treary. The
Lmited Stales Senale gave s advice
amnd conseal 1o ratficatidsn o0 yEars
later, in Cctober |968, and sccesskon
was delayed until enactment ol
amendments fo the Federal Arbitra-
fion Act implementiy the Uonvenbion
i 1970 (9 USC B301 el seq 208 see,
MeMahon, leplemenietn of the [N
Coaisntremn ui Furegn Arbiral Awurds
ot )5, 26 Arh. J. 65,87 In acoed
g bt Conpwvention, U SEIRALE TE-
sicted  Uhve Ireaty’'s applcaton o
rommercisl matters see. 3 USC B2,
Mitsubishi Mwotors o Soler  Chrysier-
Plyeouthe. 473 US 614, 639, n 21, s
oL

Plaintiil's brsl conbenbon s hal

this lumutation Dars arbetrabon of the
presenl dispusle because Bie & aring
as a lidwoary, imglemeiimg 4 slatu
tory regulalury scheme st the difes
tion of the vourt. amnd thatl his
sctiviies do nol constifule “COmmer-
cial” maners (see. Marmer of Knicker-
bocker Agency [Holz) 4 NYIZd 245,
J251). The commercial nature of the
relationship is determined al the in-
ception of the agreemeni. however,
not at the Uume ol enforcement and
there can be little doubt that the origi-
mal agreement between Nassau and
Ardra arose “out of a legal relaon-
considersd as commercial”
meatic law (9 USC B20Z; see.
Isiand Terruory of Curacao v Soliron

Ahe Comvention, il 4 apparent
drafters did not intend o

ions relevant to this case
tound in Article [l of the Conven-

o T 41T LIS 506, 530, n 15 'I'.'m{ s "
¢ Atehers Ly Lo Motebecune, 5 A E;; tion. They require recognition of an

arbitral I only when it “con-
cernfs] a subject matier capable of
sertlement by arbitration” and pro-
wide that the court of an acceding na-
won may refuse [0 Feled disputing
parties to arbitration i the intema-
tional agreement “is null and void,
inoperative or incapable of being per-
formed™ {United Mations Copvention.
Art. ILT91. 3. 21 UST. at 2519, supra ).
, Theae exceptions are implemented by
examimng the domestic law ol an ac-

ceding nation (see, Mimnbichi Wotors
Lormp. ¢ Soler Ine.,
473 US at 639, n. 21, supro; see also

. M

Quugiey. supra, at 1064; Contini, ver:
national Commercial Arbitration. The
Limited Nanons Concention on the Rec:
ognition and Enforcement of Foreign
Arbiral Awards, 8 Am J Comp L 283,
296; Smith, A-Mational Arbitration. 63
Tul L Rew 628, 6317 In the United
States siafutes provide thal insurance
is generally & matter of State ComCern
and that the lews of the individual
prabes govern |(MeCarran-Ferguson
Act |5 USC BRIOLL, 1012B], supra; see
olso, The Bankruptcy Act. 11 USC
B109Bl2] [which exempis insurance
companies from (18 provisions|).
Thus, in this case. the law to be ap-
plied in interpreting the exceptions s
Article T4 of the New York [nsurance
Luw.

possCsEIng powers autho-
rized by the {see. [nsur:
ance Law T holds office as
liguidator protect the inter-
esls of oiders. stockholders
and and has no authorty o
pursur commercial interests

motivated the onginel parties
lude the reinsurance agree:

visions, the subject matter of the
claims against Ardra must be litigated
in Supreme Court. The arbitration

clause |3 “in ol being per-
lormed” [ United Nations Convention.

claims are nod “capab
by arbitration” (i Ari L W1} under
the applicabile domestic law.

This swerpretation is also suppori-
ed by Artcie v. of the Convenbion
which specifies when arbitral awards
may be denied recognition. M pro-
vides that an award need nol be en-
forced il “the subject maner ol the
difference (= nol capable ol setilement
by arbitration under the law ol that
country (where recognition and en-
Jorcement are sought]” (d Art V.
$2{a]) The practical result of the par-
aliel provisions contained h Articles
il and v is o relieve the from
having to procesd through a futile ar-
bitration in which the resulting award
would e unenforceable in New York
[pecause ol the Supreme Court's sxeju-
sive pursdiction in hquidatkon Mamers
e Uned BtalST
(Mol 4 ) Y

These exdPgigesagfpoperty con-
strued 10 eflec] New York's strong
public policy concerns by maintaining



Supreme Courl § exclusoee prisdiction
over liguidation procesdings. Arbitra-
tors are private ndividuals. selected
by the contracting parties to resohoe
matiers imporant only to them. They
have no publi responsibility and
they should not be in a position o
decide marers alfecting insureds and
third parry claimants after the con-
tracting party has failed to do 30, Res-
clution of swch disputes s a malter
solely lor the Supenntendent, subject
1o judicial owversight, acting in the
public interest.
- [y -

e recognize strong policy

concerns ol inErnational

comity which emoin us

to enforce arbitration
agreements when the Convention re-
quires it {see. Mitsubishi Morors Corp
I Inc., 473 LS
B4, 629, supra; Schenk o Athero-Cll
per Ca, 417 US at 516-517, sumpra)
Moreaver, it i3 the policy in Mew York
to encourage resofution of disputes
through arbitration, particularly con-
{licts arising in the context of interna-
uonal commercial transactions [see,
Cooper ¢ Ateliers De Lo Motobecane,
SA., 57 NY2d aof 411, supra)

The underlving concerns of the
Convention are pot implicated hers,
however. The Diloretos were the
principals of Ardra and MNassau and
both companies were whally owned
by them Massau and the Diloretos
were Mew York ressdents and
amenable to process in Mew Y
both personally and by des i
a Mew York agent 10 receive
and the contracts specil
to New York law in
Under the

under i of the Insuramce Law
of Massau's insolvency
(Matrer N mckerbocker. supra ). Thus.
the case does nol present an inilerna-
tional merchant subjected to uniamil-
iar judicial proceedings and the
vagaries ol loreign law requiring us to
exercise a “sensitivity to the nesd af
the iniernational commercial sysiem
Jor predictability in the resolution of
disputes” (Mitsubush Morors Com ©
Soler-Chryaier-Piymounth, fnc, 473 L'S a1
629, supra; see. Coaper ¢ Afeliers O
Lo MWotobecame, 54, 57 N¥2d ar 4]0
411 supral

We conclude, thersiore, that al-
though the reinsurance agreements
il withim the broad terms of the Con-
vention, plantfl is excepted from ar-
bitration because the arbitration
clause and the dispute alleged 10 be
subject 1o it are not capable ol perior-
mance and settlement gnder the law

ol MNew York
Accordingly. the arder of the Appel-
late Diwision should be affirmed. with

United States
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ames P, CORCORAN, as Buperintend-
ent of Insurmnce of ithe Siate of New
York snd as Liguldstor of Nasssu In-
surnnce Company, Respandent,

Y.
ARDRA INSURANCE COMPANY,
LTI, el al, Appellnnts.

Court of Appeals of Now York
Dec. 30, 19490

Superintendent of msurance, &5 ligus
dator of New York
brought state court action aginst Permm
da reinsurer and two of officers, sf@ong Lo
recover reinsurance proceads. @ ACUON WAS
removied by defendanis, bt the, Linited
Btates District Court for the Sguthern Dis-
trict of Mew York, G571 F3upp. 1223, re
manded to state cometN. After the remand
order was affirnindAspsthe Second Circuil
Court of Appe@ls, §42 F.2d 31, the Supreme
Court. Mew(Yack Pounty, Wright, J, denied
defendagts™motion o diamiss and to com-
pel achiteption. On appeal, the Suprems
Cotet \Appellate Diviskon, First Depari-
fradt. 158 AD2d 70, 553 W.Y.52d 6865,
affirmed, and defondants appenled. The
Court of Appeals, Simons, J., held that
claima by superintendent, as lguidator of
insolvent insurer, against Bermuda reinsur-
er fell within exceptions to Convention on
Recognition and Enforcement of Foreign
Arbitral Awnrds for elakms “not capable of
settlement by arbiteation™ aml elauses “in-
capable of being performed,” and thus
claims were nil subject bo artdlrabion an-
der arbitration provisions in reinsurance
agreements

Al firmed.

I .ur-m:e E=hTES

festriction limiting the Convention an

imeolvenl INAUTER,
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4. O, LTI,

vAipp. v
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M.;apnlp mn;.n;:uun thak s perintendent was
g an Tl ok
Rt '!I!:'n_'uluIn-:r\-:iu.lil-:-l!ll:m.""l.:!ehrl::';l:l:II ::_-I'HIJM (N
P OnEEAl agres-
ment hetween insabvent |ssyreefnd redn
surer aroae out of legpdl pémdonship eon
sidered commercial, /T WRC A, §§ 201 ot
g, 202, Conventiop o Hecognition and
Enforeoment of Roreign Arbitral Awards,
Aris. |1, subd, G, RO UECA. § 201 note
See p-ul-ll.':pllnrl Woards and Phrases

for, taifier jeadicial constructions and
definilfans

2 Ingurnnce #=HT5.5

Claime by superintendent of insurance,
ng bguidator of insolvent insurer that had
wiitered into reinsurance sontracts contiin
ing arbitration provisions, agninat Bermuola
reingurer fell within exceptions to Conven
tion on Recognition and Enforcement of
Foreign Arbitral Awards for claims "nod
capable of settlement by arbitration” and
clayses “incapable of being performed”™
anad thus, claima by superintendent weore
not subject to arbitration, Convention on
Recognition mnd Enforcement of Foreign
Arbitral Awards, Arts, 11, 1], subd, 3 W, V,
subd, #a), 9 US.CA. § 201 note; MeCar
ran-Ferguson Act, §§ 1, 3ibl, 16 USCA
E§ 1010, 1012k McKinner's Insurance
Law & T401 =t seq.
% Arhitration &=1.2

It = polley of New York Lo encournge
resolution of disputes through arbitration,

|,.a:r1.i|."||lur|:_-.- gonflicts arising in context of
internationnl commercial transactions.

_|gwiames Veach and Eugene A Laiman,
for appellants

_JgnWilliam F. Costigan and Paltricia A
Giriffin, for respondent.

IIFIQ}H OF THE COURT
SIMONS, Judge
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