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Referring once again o0 Volt, Massachusetts said: “To the extent the &ct@ de-

signed, in part, to promote arbilration, it was plainly intended-1o [acilitate :n% arbi-
tration.” S

.-.“

“The Massachusetts regulations were dc:ign{m" the staic adde 'mevidc the
customer with a meaningful choiee prior to making a decision 1o si ment (Mass.
Reg. No, 593 [Oct. 14, 1988)," in market circumstances in which 1@5 mer’'s choice has
-. been sharply restricted. Thus, the Massachusetis regulations are \ to the federal policy
favoring consensual arbitration.”

Counsel for the State of Massachusetts are state £t y general James M. Shannon
and stale assistant attorneys-general Thomas A. Bami Richard M. Brunell. Bamico
is the counsel of record.

Steven W. Hansen, Gerald F. Rath, v’ § Polk, Don E. Gorton III of Bingham,

Dana & Gould represent the Securities Industty-Association.
JUDGE: CA@BHRABLE. ANTITRUST LAWS DO NOT APPLY

Dlil.ril:! Court of Puerto Rico has ruled that under the Federal Arbitration
estic transaction covered by local antitrust law can still be referred to
arbitrati 5. Judge Gilberto Gierbolini stayed the complaint of Cellular One of Puerto

Rico #inch alleged a breach of an exclusive distributor agreement between itself and Nokia-
(GRG Caribe, Inc. d/bfa Microage and d/b/a Cellular One v. Nokia-Mobira, Inc.
o World, [ne. BB-1774 GG; D. Puerto Rico; Text of Opinion in Section C).

Judge Gierbolini said the antitrust laws of Puerto Rico cannot bar arbitration. The
agreement between the parties allowed for disputes to be submitted to arbitration in accor-
dance with the roles of the American Arbitration Association (AAA).

Citing American Safe uipment Corp. v. 1.P. Maguire & Co. (391 F.2d 821 [2d
Cir. 1968]) Cellular One claimed its complaint was a domestic antitrust matter which was not
subject to arbitration. The firm argued domestic antitrust matters must be handled differently
[rom international agreements which are covered by federal antitrust laws. The court in
American Safety had ruled that antitrust claims were not arbitrable.
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Cecamber 1983
American_Saflety Doctrine
ludge Gierbolini disagreed with Cellular One. Citing MitsubishiAMptors v. Soler
Chrysler Plgmnul.h, (473 U.5. 614 [1985]) he said antitrust claims brought o
arbatration. inding it unnecessary, the Court (in Wwadrd-not address the

rate from domesiic
ruling of approxi-
txtent that the Supreme
licability, would most cer-

legitimacy of the American Safety doctrine as applied to lgm:mcnis
transactions. Legal developments occurring after the Second
mately twenty years ago have significantly eroded its vitality
Court, if confronted sguarely with the issue of its conti
tainly discard said doctrine.”

The doctrine of &m:nﬁn Safety said pn'.f ,X.'u:s aid the government in the en-
[orcement of antitrust laws by “means of the p 1on for treble damages.” Contracis
which spawn antitrust issues may be “con dh:smn which discourage “automatic
forum determination by contract,” a:::-:l-rdi 5 . The doctrine also claims
antitrust issues are too complicated for itral process and should not be left for arbi-

trators to decide. O

Judge Gierbolini said E Qiggbi:shi Motors the court reviewed the doctrine and

concluded that the “potential ity of antitrust matters alone was not sufficient to ward
off arbitration.”

3®=ﬂrsmjﬁmunﬂln Express v. McMahon

erican Express v. McMahon (482 U.S. 220 [1987]) Judge
S Supreme Court concluded RICO claims and those brought under

Tl.rmm
Gierbolini

Section 1 ofothe Securities Exchange Act of 1934, 15 U.S.C. Section 78j(b) were arbi-
trable. firmed the holding of Mitsubishi to the effect that arbitral tribunals were

readily capable of dealing with the factual and legal complexities of antitrust claims; that
na reason to assume at the outset that arbitrators would not follow the law, and that
h'judicial scrutiny of arbitration awards was limited, the same was sufficient to ensure
arbitrators complied with the requirements of the statute.”

$ “Thus,” he added, “the recent Supreme Court decisions point toward increased rec-
ognition of the federal policy favoring arbitration and away from the American Safety doctrine,
which we think — with all due deference — has become invalid.”

Counsel for Nokia-Mobira is Pedro Santa-Sanchez of O'Neill & Borges; Carlos E
Jimenez represents Cellular World and Ernesto Gonzalez Pinero is counsel for GKG Caribe,
[nc. All of the attorneys are located in San Juan, Puerto Rico.
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FlainClff has filed the pressnt actlion sesking

rEsult of am alloged breach of an sscleslves distrl

Jurlsdletion invoked purssant to I8 U.5.0. §§ 1331,

e %’1 L BMokla-Hobifs,
in

and 13317 Is
nat In controversy.

How pending le a sotlon flled by

Ine, (Fokla-Hoblra) reguestieg that Ehe com b disminnad o the

precesdings stayed panding arbitrath dppeare fTom the exhiblts

Attacked o co-dafandant's soblon tha Kia-Hoblra kad glven notlea

of Ehe skarciss of (ks cont opt bon under tha arbiCratlon

provi@len of Clauss XVI o Erributer agressant sxecubed by

Mokla-Mobira and plaimciEr Carlbe, Inc. divbya Microaga and dybys

Callular ome (Collular One)]. The appearing co-defendant has also

intormed plaintlfe ther &11 claiss asssrted agalnst Ik wust ba

mubmitted s srbletrstliom in sccordamos with cha terss of Che

O
X

>

ELYAL HO. BE-LiT4 G4 \

distributar manfil . Flalntiff callulsr One has Flled  sm
npp-cuj.l:lnn

“:r Callular Ona, a Pusarcs Hloo corporation sntearsd Inko

s il afF agrdasant with co-defendant MHokla=Mobles, & Floarlds
:tlnr- for the axolusive distributien of co-dafandant s producis

Iy Pusrto Rloo. The sgresment provided that at the optlon of Hokla-

chira any disputs aflalsg urdar The ssss could be subsittsd Lo
arpitration im Florlds In accardsnce with the ruleas of the Asarlcan
Arpitration Amsociatlon.

The arbleration provision provides Qn relsvant part am

fol lovas

At the cptlen of Mokls-Hoblra, hovever, which sust ba
exarcised In wrlting by registsrsd or cartifled mall,
any disputs arleing heacreundss ahall Da sekilsd In
Florida befors the Amssricsn Arblirablom Assesiatlsn
puUrsuant to Ehs amnoelat lan rulas then In affeck snd
tha arbltration avard shall bDecoss Einding on bLhe
parciss.

Helylng on this provieion, Hokis-Mobirs eoved Lo compel
arblitration of plalntlff's clales porsuant to Ssctlen 1 of Ehs
Fodersl Arbitration Aot, 8 U.G5.C, § 3, snd requestad Chal Che prassnt
action bs dlesslessd or that thass procesdings be stayed pendling
arbltratlon.

f Tha lssus befors usm ls whethar we should snforce an sagressant
to arbitrats whan [t invalves & dosestic transsction coversd bylUpike
antitrast law which forecloses the [Intended agbliratlom.

L.P.R.A. §f 278-378d {(Law MWo. 75 of Jumms 33, 187TE]-
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The Federal Arbltratlon Act (the ket), § U.8.C. § 1 gl seqs

provides the starting block for oor apalysis. Specltically, Sectleon

I of the Aot states in relevant parts

k vwritten provision in amy ssritiss transectlen ar a
contract evidencling a transactlon involving cosssrcs
to settls by arbitration a controversy ... shall L
valid, lrrevocabls, and snforcesbla. EeveE upon Such
grounde an exiet at lav or In equity for the revocatlon
af any conlrack,

The kct astakl ishes a federal pollicy favorinmg srblcrstion,
Homes ¥, H. Cone Hisoflal Hosplbael %. Hecoucy Constructien Corp., 460

U.8. 1, T4 (I9E}) reguiring Ehet we vigoroumly &nforcs agreessnts Lo

srbitrate. [Dean WICCer Esynolds v. Byrd.

Tha sbows ofTed pruv.l..l:lrl and the ek am m wholes manifest a8 1iber

4070 0.5, 311, 331 [1eE%).

tederal policy favering arbitration agressssis,

Hoasa B
Hesorisl HospiTal. and creates & body o deThl

law establishing apd regulating tha duty

480 U.E5. al Fd;

subatant lve ner AN

Afreesent Lo arblipate 1d. st 3%, m.l3.

Faced with & reguest Lo Compal arblibratlan auft detsrmine
whathar the partles agreed ba arblErats Eha #% wnd apply the
Federal substantive lsv of sroicrabl

appllcable ta any

arbltration agreessnt vithin the covars
Hemcrin]l Hospitel, 460 U.8. ar 34}
Conklln Hig. Eo..
Exatipg. #65 GU.85. 1,

Ehe Ack.

Hoses H. Cong

IEE O, F: I9E,

(i%a?) i Seaithland Corp. ¥

13 (EREaj. ak body of law sdvioss

Ehat questions of arblirablllty sust be sddressed with
& healthy regard for the federal policy ravaring
arbltration ... The Arbicrat lan Act satah] rth' thak,
4 & mattar of federal Jew, sany daubbs concernlng Tha

EIVIL HS. BE-1774 GG =i
*

scops af arbltrabl thlh.llﬂ ba pasalved In Favar
B arbltraciom, &t Ene proples &t hEnd 1& Che
conptructlen of“t conkract Nanguages (tsell or am
allegaklon of yep, delay, or & Qliksa defsnss to
aehitrabill

EEElEal, 460 U.S. at 24-25.
siderstions wuch ss ths sort of freud or over-
¢ power LHAL would provlds grounds for Lhe revocal lan
E, PO.E.C. § ¥, Souihland Corg.. &% U.&. skt 1&, m. 10y
g Lo,. 487 U.5. 3, 13 [1973), agresmants
Fatm missk ba snforced. Oean Hitbear Regnalda. Ing., 470 U.&,
Alchough plalntlff concedes that the Federsl Arbliration kct
compels the snforcesent of arbltration clauses On IRptecmat ional

5

agresmsnts, It t t cass Invelves & dossstlic amcl-

tha pr
trust mattar which Is moc

Am
{zd clr. 1983j.

Eubject ta arbitration sscording Lo

« A¥1 F.2d Bll
Blnoe plairelff's apgimeanta (all to parsusds us That
doseat e antitrust malbare reguire diffsrent tresstssnt then Inter-
natlonal agreesents govarned by federsl antiteust Jawvs, we dlisagres.

In Hitoubliehi Wokors v, Soler Chrysler Flywouth, 473 U.8, di4

(1%85%),; tha Court found Lhat respondents? sntitrust cleiss ware

arbitrabla pursuant to ths arbloration act. Tha Court carsefully
morutinired tha Aserlcas Safeby doctelne e Cha laternatlenal contaxt

and, safter sddressing ssch of lts four Ingredlsests, LE navertheless

Uni
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proceeded o enforce the arbltratlios sgresssnl. Aegarding the

swsnpllon centaimed in Apprligan Safeiy the Court noted thati

Motwlthstand lng the absence of any sxpliclt support for
Euch an esxceptican In selthef Cha Shermanm Ak or ths
Fedorsl Arbibration Act, cha Secoml Clicult thars
reasaned that "the pervasive public Intersst isn en-
foapcumant of Ehe antitrust lavs, spd LhE natacs of tha
clalss that arise LH sach ceises, cosblne o maks .,
antltrust claims ... Imapproprliats for arbluraclom.®

Hitaublabl Hobtars, 473 U.3. ab &39. Flodimg IE wnnecsssary, Ehn

Court dld not address che legliisscy of Uhe kagilcan Safety doctirine

aa applled te asgressents 0 arblirats srislng from dosestic

transact ions. Legal developments occurring after the Sa

Clrewltis suling was issusd approzisately Uwventy years

slgnificancly sroded [ts vitality Ec tha sxtenk that t

Court, If cenfronted sgquarely with the lssus of

spplloabllity, would scet cartalnly discacd aald does

® Apsrlcan Gafety doectrine lnoorporste %
L]

Ingredienta:
Wil by EeanE of

llowismg Eour

1y private partles play a pivek im asmleting

govarnmantsl snforcessnt of ths antit Lhe

privats sctlon for treble damsges) lu-ubq poaslbllivy that

contEacts wWhlch generate antik EN\L @i may ba contracts of

adhanion militates agalnsc aut orua determinatlon by contract

1) sntitrust lesuss, prons E plicacion, requilre sophlsticated

legal and ecoremle asnalysls, Vand thersefors are ill-adapited o
strepgthe of the asrvitersl process, J.g., espedition, winissl
reqalressnts af written rationals, sisplicity, reseort o basie

C[Aalllh.l._hm:l and Fouhd to ba lasklng.

CIVIL WO, BE-1374 GG E_ ._Q
1’.'1:|I'|L'lp-'LI of comEon &80 QIF|1 ma ity and 4)

rtlnr. Eo ba vested In the gensrale, ...

just sm |esuss of
Wk and paaga &E

decisions mm to st requlatlon of buslness sre Coo lspartant

‘v

Eo ba lodge Eratore chossn from tha busipess coasuniey =-

pn'r.lu:uh from & forsign comsunity Ehat has had no
axpari ith or ssposurs ©o our law and veiues, Sge dmzclsan
:.[®. i F.2d st B3&-H2T.

ok of thess oonosrnd was sddrasssd By the Ceurt  n

In &6 dalng, tha Court
reasoned that the sare appearance of am anticrust dispets did mok
warrankt invalldstlon of the selscted Fforus sbessnt & showing that the
aroltration clssss Yas taimted. & party could sttempl Lo maks &
showing that would justify setting aside the fonm-sslectlon clauss
misch am that tha sgressant was af fected by Fracd, undus Leflussos,
or ovsrweening bargaiming powsr; Ethat snforcemsnt would De
unrearonable and Gnjusti or that procesdings In the coptractual Fords
will ba s gravely diffloult ssd Imconvenlsmt thest [the reasisting
party)] will for all prsctical purposes be deprived of his day in
407 U5, i,

15, AbsaRl Eudl & ahowlng

eaurk. The Boeman. &t 13,

a8 In the pressnt csse; thers is no basis for assuming Ehe [ordm
inadequats or Its sslectlion wnfslr:

The Court also detsrsinsd That Lha potsntisl cosplasity of
sntlErust mAtbtars slones was not sufflciest to ward of f arbltratlon,
Im this

respect, It was noted Lhat adaptabiliicy and sccesd Jhited
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-:rp-irl:l!i ars hallsarks of arbloration, That the antlcipaved subjece
mattar of the dispote could ba taken ete account wvhen appalnting the
arpitrators, and that ariitral Toles usaelly provided for tCha
partlelpatlon of esparts, I8 alec rejescisd "ths progoslticn that an
srltratlon pansl will poss oo gresat & dessge of lhnats hoatllity
ta tha conskraints on business conduct that aptltrust law isposes.®
Ida, 47 U.B, At &34, The Court decllned to lndulgs the prosusgtlon
that the partied and srbltral body would be umable or unwilling to
rataln cospetant; conscientious snd ispartlal arbltrators.

It then sddressed tha Flnal concern which b consldersd the

gares of the Aserlcen HSafaly doctrlne, *tha fundamental J.lpl:lrh-rm:.llQ~

American desccratic capltaliss of the reglms of the sobltrust [:-

Id.. =& 834. It recognized that the private causs of sctio

m witel role in enforcing this regles. Tha Court aftsr & *\q Ekia
laglalative Intant ehiind Ssction 4 of tha Clayton Ac phas i Eed
that tha prisary fenction of tha trebls damages o o sctlon wan

dospenesiory, It moted thet the prospectivs §ltiga could provida

in advance for = sutually sgressbls procedugs paby ha would seek
Rim antitrust Fecovary and settle other o steiss. 1k congluded
that “so long as the prospective litiga ¥indlcata lis statutory

causs af sztlon In the arbitral [ tha statute will continue to

BEreas bielk lte feasedlsl and ds t functios. Jd. at 4317; geg
, 482 U.E. 238 (1ee1),
Although tha holding in Hitsublshi wes limited te isternational

o)
.
rtran@scrionE, we Clrd Chat C assoning should apply wivh sgual

force In the dossstie o Ilmarly, the mistrust of srbitraticn
that formed ths basim KW case Iim 15968 does not
ponfors with Ehas .%M af arbltration which haes pravalled slnce
than,

gelcen Express, supra,. the Supress Courk relying
Bitsubliatl: heald thet bath RICO clalms and clalma
¢ mactlom 10|b) of the Becurltles Exchangs Act of 1934,

in
haawily
br
1 i § Tiib) wears subject to sarbltretiom. 1& reafflremsd the
af Mitsublahl te the sffect that srbitral celbunsls werse
sadily capsbls of desling with ths fectusl and legel complesitlas
of antitmust claime; that there vas no ressch to sssums &L Lhe oulsst
that arbltratars would hot falled cha law, and thaet although judiclal
worutiny of arbltratlon sverds was limlted, the sams wam sulflclant
to masure that arbitraters cospliled Witk Lhe eedqpulreseasts of Che
SlaCuale. 1d.. 433 Wh.5. at 333. Horaaver, In SChefk ¥. Albsifa-
Culysr Cp.. #1F7 H.8. 566 [i974), che Court sephsslzsd cervsim
coneiderstiocne In the comtest of &n Intermatlomnal arbltratlom
agraasant which ales spply In the present situstioni
A contractual provision specifying ln sdvances tha forus
in which disputes shall be litigated and the law te be
lptlilﬂ In ..: an almest Ipdispensabla precondition te
achlevesent of the orderiiness and predioctandidicy
sssential to any Intsrnationsl business transaction ...
A rochisl refusal by the courte of one country to
enforca an International srbltration agresmsnt would
mot only frustrate thess purposes, but wauld invicas

unsesnly and sentally destructive jockeylng by tha
parties to secure tactical lltlgatlom sdVaARTEgEE ... Unit
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|Tc would)| dasage tha fabrle of |ntarnational comperce

and trade, and iwperil the willingoess and sbliiity af

Fuslness tTa adlag lite lnEsrnédlicrnal cosasrcisl

pgrespEntE, Lha partlas & AR Fucled e lAfokm Lhe @euil LP afy fuillief sdllers
417 U.9. at S18-%LT, remain for Qiapdsition In this forus.
Conssquently, Albsrto-Culver Co. was required ©o honor its bargalm ONDIRNED, ”
and compelled to seek its remsdiss bafore Che internaticnal srbitral O an Jusn, Pusrto Bloo, this /7T day of Wovesbar, 1989.

— " ——
q——-_:gﬂ%

GILBERTO GIERBILIRI

tribunsl s agresd upon by the parties. S&d &led SLUVArD Oeg.. DR, C)
V.5, District Judge

Wo BICOB COrp.. 48T U.5. 23 jleee) (& deajermhip cass In which th
Comirg wvolced slimllar comslderatlerns in ke conteast of &

toward Ipcredsnd recegnltion of Ehe Tederal poli ring

selection cleuss),. Thues, the recent Supress Court |:l-l-|:ll]®i n
arbltratiom and aday from Che Asgiloan Safaby dac whilch we
think == with all dus deference —- has becoms imva

In cenclusioen, wa find That Che Fadsfa Bltratlon Aot
cospels The efnforcemant of the srbitratlon in tha distribu-

tarenlp sgresment ssecuted by Eckis-MopiraNgnd Celiular one. The

antlErunt lavs of the Comscnvealth o rifs Hice campnat dlectare a

different rassll. Thus, all (] searted In the ocospleint

Imcluding the antltrent clals submitted to arviteatlion.

Whereforsa, s vied ha Faregolmg, eoe-defendant Hokla-

Hoblra's motlon is hepeby O and ths present proceedings are

harely stayed panding arbltratlon. Ones arbitratlon has cancluded,

United §
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