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Referring once again to Volt, Massachusetts said: “To lbe extent the Aci{was de-

ugncd.. m part, lo promote arbitration, it was plamly mu:nd:d to facilitate arbi-

tration.’' p

“The Massachusetts regulations were dr.sigié-rd." the state add
customer with a meaningiul choice prior to making a decision (o si
Reg. No. 593 [Oct. 14, 1988)," in marketl circumstances in whl-l:.h t
been sharply restricted. Thus, the Massachusetis raguja:mns a a

favoring consensual arbitration.” S

Counsel for the State of Massachuses are $ % general James M. Shannon
and state assistant allomeys. general Thomas A. En% Richard M. Brunell. Barnico
is the counsel of record.

Steven W. Hansen, Gerald F. Rath, (v@m g?nlk, Don E. Gorton [Il of Bingham,

o “provide the
reement (Mass.
omer's choice has
o the federal policy

Dana & Gould represent the Securities Indus 1ation.

JUDGE: @C@BI’I’RABLE ANTITRUST LAWS DO NOT APPLY

Bi;:itl: Court of Puerto Rico has ruled that under the Federal Arbitration
estic transaction covered by local antitrust law can stll be referred to
-5."Judge Gilberto Gierbolini stayed the complaint of Ceilular One of Puerto
alleged a breach of an exclusive distributor agreement between itself and Nokia-
Inc. (GRG Canibe, Inc. d/b/a Microage and dh/a Cellular One v. Nokia-Mobira, Ine,
World, Inc. 88-1774 GG; D. Puerto Rico; Text of Opinion in Section C).

Judge Gierbolind said the antitrust laws of Puerio Rico cannot bar arbitration. The
agreement between the parties allowed for disputes to be submitied to arbitration in accor-
dance with the mles of the American Arbitration Association (AAA).

Citing American Safety Equipment Corp. v. J.P. Maguire & Co. (391 F.2d 821 [2d
Cir. 1968]) Cellular One claimed its complaint was & domestic antitrust matter which was not

subject to arbatration. The firm argued domestic antitrust matters must be handled differently
irom- international agreements which are covered by federal antitrust laws. The court in
American Safety had ruled that antitrust claims were not arbitrable.
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American Safety Doctrine

Judge Gierbolini disagreed with Cellular One. Citing MiHUEighiﬁmm v, Saler
Chrysler Plymouth, (473 U.S. 614 [1985]) he said antitrust claims ca brought 1o
arbitration. “Finding it unnecessary, the Court (in Mitsubis otorsh, A not address the
I:gll.lma:y of the American Safety doctrine as applied o agreements pitrate from domestic
transactions. Legal developments occurring after the Second L
mately twenty vears ago have significantly eroded its vitality
Court, if confronted squarely with the issue of its contin
tainly discard said doctrine.”

exient that the Supreme
licability, would most cer-

The doctrine of American Safety said pri Sl!‘.‘ﬁ aid the government in the en-
forcement of antitrust laws by “means of the action for treble damages.” Contracts
which spawn antitrust issues may be “con hesion” which discourage “automatic
forum determination by contract,” accordi erican Safety. The doctrine also claims
antitrust issues are too complicated for itral process and should not be left for arbi-

trators to decide. O

Judge Gierbolini said il Qiﬂuhishj Motors the count reviewed the doctrine and

concluded that the “potential xity of antitrust matiers alone was not sufficient 1o ward
off arbitration.”

!®Jmnrﬂﬂmtnmn Express v. McMahon

Tumm erica ress v. MeMahon (482 U.S. 220 [1987]) Judge
Giierbolini 3. Supreme Count concluded RICO claims and those brought under
Section 1 ofothe Secunties Exchange Act of 1934, 15 US.C. Section 78j(b) were arbi-
trable firmed the holding of Mitsubishi to the effect that arbitral tribunals were

ble of dealing with the factual and legal complexities of antitrust claims; that
no reason to assume at the outset that arbitrators would not follow the law, and that

readily ca
r
$ judicial scrutiny of arbitration awards was limited, the same was sufficient to ensure

arbitrators complied with the requirements of the statute.”

“Thus,” he added, “the recent Supreme Court decisions point toward increased rec-

ognition of the federal policy favoring arbitration and away from the American Salety doctrine,
which we think — with all due deference — has become invalid.”

Counsel for Nokia-Mobira is Pedro Santa-Sanchez of O'Neill & Borges; Carlos E.
limenez represents Cellular Woarld and Ermesto Gonzalez Pinero is counsel for GKG Caribe,
Inc. All of the attorneys are located in San Juan, Puerto Rico.
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GRG CARIBE

Ll THE UNITED STATES DIATHICT COURT
FOR THE DISTEICT OF FUERTG RICO
38590 %00

GEG CARRIBE, THO,
dyhya HICRORCE afd
dyhva CELLEFLAR OME

Plaintiff
CIVIL MO,

W BR=]T7d GE

WOELA=MGBIRA, IMNC.
CELIAULAR HORLD, IRC.

Oufefidanls
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CEIHIUH AND QROEHR

Flafnt ff haw filed the present action seeking

result of am alleged bresch of an seclusive diskrib
durisdiction invoked purswsant to 28 U.S5.C. §§ 1331, ard 1317 is
nat In CORTYDVarsy.

How pendlhg lé & satlop Flled By Ea ank MHakls=FMobirs.

Ino. (WokBa-Hablra) requesting that the int he dismizsed or the

preceedlngs stayesd pending arbitratic lppﬂr: from the exhibits

attachsd to co-defendant's mollon kla=MHabilra him glean natlcs

of ths swarcisa of Lts cont opt len updar the arbitration

previslon of Clausa X¥VI o diutributar sgresment executed by

Hokls-Monira and plalntier Caribe; Ing. dibyws Hicrosge and dhybha

Callular dnm (Callular One). The appearing co-dafendant has ales

Lnformed plaintife that all claims asserted sgainst IT must be

subalttsd to arbitraciops Ip sccardance with the terms of the

O
QQ‘

E1YEL HO, BE-LIJA Gb \O

rlllt'rll-u-ll: or um
npjmutlnn
|.r|.' Callular Ona, & Pusstea Hlce corporation sntarsed Into

& Florids

Plainciff Callular ©Omse mas flisd an

a dl Wokla-Hablra,

- @ atlen far the excluslve discribetion of co-defsndant's products

of Agreassnl With co-defendant

I Muerte Rlco. The agresment provided thet at tha apillon of Mokia-

cbira amy dimputs arising under the sase cculd bs subslcted Eo
arbivrFation In Florida in sccordance with the rules of the Asarlsan
Arpltratlon Assoclatlon.

Tha in relesvant part as

arkbltration provislon provides
Fal howat

it the optlon of Hokla-Hobira, howavar, whlch sust s
sparciand ln weltlng by reglstersd or cartlfled mall,
any disputs arisimrg hersundsr shall bBs ssftled In
Florida bafoirsa tThe AsePlcan Arbilrstion Amsocistlion
pursuant to the assoclatlon rules then Iln sffect and

the arbitratlon avard shkall beacosd bDindimg om tha
par L.
Ealyling on this previalaon, Hokla-Hobirsa moved to compel

arpleratlon of plalntlif's clalms parsuant bs Ssctlon 3 of Cha

Fudaral Arblicratlon AcC, 9 O.5.C. § 3, and regquasted that the prassnt

aotion be disslssad or thet thess procesdings be steyed painding

arbltratlan,
r-'___._-_'_

Tha lasus bafors wvs 1ls vhecher wa should snforcs an sgrssaanpt

/tu srbitrate when It involvas a dompestlc transsction covered hm.

s=ag

antitpest Jaw which forecloses tha intended srbltrcstion.

L.-P.H.&, §§ 2T8=-278d (law Ho. 75 of Juma T3, L1978).
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The Federal Arbliratlon Act (the Act), ® U.G.C. § 1 gl asd.

provides the starting block for cur apslysis, Specifically, Geotionm

1 af ths Act statss In ralevant part:

A wrltten provisien In smy saritise transactlon or a
contrast evidencing a tramsactlon involving cossercs
to melile by arbitraticn & comtroversy ... shall bLe
vallid, lrpevocable, and enforceables, ssve upon such
grounds as exiel &t Jlav o bn equity Tor the revocatlom
of any oonteast.

Thme ASb

astabl ishes & Cadaral palley favaring srblcratios,

Heses v, M. Cong Hescorisl Hospltal ¥. Hercury Copsbrustlien Corp., 460
W8, 1, ra |1wAd) requiring that we vigorously snforce sQreEsents Lo
Cean Hitter Eevnolds w. Byrd.

The sbove clted provision and the ACt am & whole manifest & 1iber

arbltratia. 478 8. %3, 333 [1ees).

federal policy rCavoring arbitration agreessnis, m_ﬂ_@
HEmeClsl Bosolfsl., 4&0 W.5. at Jd; and crestes & bosdy n*- 1
substantive Jaw setablishing spd regulating the duby anaE  an

sgpresment Co arbitsata. Jd, &t 2%, n.337.

Faced with & regquest Lo compel arbltratics %1‘- datsrmins
WE

whather the parties agreed to sarblivate Ehe and apply the

feideral subslantive lav of srbltrabl lieskla s any

arbltration agreement within cthe covers
Hesorlal Hospital. 4€0 U.8. & 244
Eenklin Hig. Co..
Eeatlng. W65 U.8. 3,

s B, E. IFRE,

(awaTj; GSouthlapd Corm. v,

12 fiumaj. At Body of law advisas

Ehak questlons of arbltrabll ity sust be addressed with
8 healthy segard for Lhe federal policy favering
arbltration ... The drbltratlan Ast sstabl E||1n|.5 That,
& & mabttar of federal law, ssy doubts cencerning Che

&

&
Kol
O

scops of arbitrabl

8f arbltracion, t tha probles &€ hand Is Lhs

canstructlon af “t contract lamguage ltself ar an
&L

allegatlan of . delay, or a ike defensa ta
arbltrabliie

apital. 4d0 U 5. ab Fd=-35.
Absent coEpe sldsrations wuck a8 tha sort of fraud of ovep-
LTS R E powaf LHhat wauld pravide grownds for the revacal jon
t, ¥ U.6.C. § 2, Bouthland Corp., 46% U.85. ar L&, m.10)
pate QIf-Shoce €., 407 0, 5. 1, 1% [1%73), agresmants

Bean Hitter Heymolda. Ing..

tale muist be snforced, a8 .5,

Although plelntiff concedes that the Fedsrsl Arvltrstion kot

cospels the enforcessent of arbltratlen clausss In Interpationsl

agreemants, It contemds the pressnt cass Invelvas & dessstle antl-

trust matter which Is mat subject ta arbltrestiees sccording to

B, 193 F.324 833

(2d clhr, 1963}, Since plaintlff's argunents fall to perausds us Ehat
disasble antltrust satbers reguire differsnt treabtmenk tham imter=
national agressants governed by federal sntitrust lave, we dissgres.

In Hltsublshi Motors v. Seler Cheyalsc Plymeuth, 470 U.6. 614

[1985), tha Court Ffound thet respondants?®

antitrust claiss wais

arbitrable pursuant o the arbitration act. The Courk carefully
scrutinlzed the Asgrlcan Safeby docteine in the International contest

and, after sddressimg sach of lte four Ingredients, Lt neverthaless

Uni
P
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progesded Eo enforce the arbltration sgressent. Begarding Lha

Eifaptlon contalned In Ameclcan Safely the Court neoted Ehabi

Hotwilthstanding the absence of any ewpllcit support for
such An apceEption in slthar the Sheresn Aot oy Thae
Fedagal Arbitratlom Act, tha Becond Cleouwit thers
resscned that “tha parvesive pabllc Intersst in en-
fopcemant of Che amilltrust bade, and the naturs of Lha
glaime that arise inm such ceses, cosbime ©o maks ...
snElErunt clales .. Inapprepriates for arbltratiom,®

Hitnublshl Hotors.
Court did not address the legicisacy of the Aecrican Safely doctrins

@7 W.R, At klds. Flinding It uniecessary, Lha

&E applled e Agresssile to &ibltcate aclelpsg from domsstlc

transsct bons, Legal developments oocurring after tha Se

Clroult®s rmullsg was lEsued spprocimatsly Ltwanty pFears

.
slgnificantly eroded lts witslliy te Lhae sytanl that © ""4

Court, If confronted sguarsly with the jssus of

applleability, would sast ceartalnly discard sald do

T™he ABErlcan Safely doctirips Incorporatay’ the Il bng Fosir
ingradientsr 1} privats partiss play a plmt% in assisting
L wE kY
:.tnml] possibilicy that

govarneental eanfordmmant af bhe antlt enamn of ths

Private action for trebls damages; @)

contractsa which gepsrats antli may bs contracts of

adhailon mi] ltates agsinst suta ofus detersinat lan by centrach;

1 spkltrust jssuss, prohe L lication, require sophlisticated

lagal amd econceic anslysis,™and are Qll-sdapted to

axpadlL bon,

Lharslara

Lol
wlmplicity,

sLrengthe of the arbitral procsss, wmin el

regqalramantas of wrltten ratlorals, resert to basic

ach of Gthess concarne was
and fourd to be lacking.

<&

CIVIL HO. BE-1T7Td4 OO E
T :u:llt sguity) and 4] just as iesues of
rEant Lo be vadted I The generalse, ...

&t regulation of Duslness aTe Too IEporcant

CEncapL ﬂl' EomRan

war and pascs ars

decisions ss o
to ba lodgs trators chosen from the business comsunliy ==

Ehat bhas had e

gxw American

from & forelgsn comminlly

EhoEaE

partilculs

EvpErl Ith or ssposurs to ocup law and valoss.

-Q

I F.34 &t BI&-837.

sddgansnd by Che Court [Im

In no dolng, the Court

reascned that the seres sppearance of am antlerust dieputs dld nat
warrant invalidation of the selected forus absent & showlng that che

tainted. & party could attempt to mske &

arpltrstlon elauss was
phowlng that would justify setting sslde Lha farus-salectlon claues
fuch a8 that the agresssnt wves sffected by [reed, undus influsnce,
o owvarwsening bargeinlng paser)  that snforcesent would be
unrasscnabls and unjust; ar that procesdings in the contractual Forum
will bs o grevely difficult and [nconvenlant Lhat [the resisClsg
party] will feor all prectical purposss be depplved of his day in
Thi BEsEsn, 407 U.8. &t 1%,

thare 8 no basis for asEsuming the f[orus

EEUET . 15, 18. Abssnt such & showing
an In the presant cass,
insdequats of |td asleceion unfaly.

The Court also detersined that the potential cosplexlty of
sntitrust matters slomns was not sufficient to ward of f arbliration,

In thla respect, It was notad that sdsptablility and l.n:-'.'n.UﬁFted

Page
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aipartine sre hallsarks of arbivratlion, Chat the antlclpated subjact
mattar of the dlsputa could ba taken labe sccaunt whan appalnting the
and thet arblteal far tha

arnltracors, rules ususlly provided

particlpatlon of esperis. JC alsg pejsctsd *tha proposltion that an
arbitration pansl will pose too great & dessgs of Ienats hoscllicy
ta the canstraints on business conduct that aptitrust law imposes.”®
[RF I

1d.. &t BiA.

Lhat the parties and arbltral bedy would be ussbls or unsilling to

Tha Court declinad te Indulge Lthe presuspt lon

rataln compatant, consclentlous snd ispartisl arbitratsce.

It phen addressed thae Flnal ccheésin whlck It cohsldared Ehs
core of the Asgrican Safely doctrins,
American desocratic capltsliss af the regles of Che astlbrest |
Jd., =t &34, Tt recogniaed that the privats csuss of sctio
a vitsl role In enforcing this reglee. The Court after "?&g the

laglalatlve Inkant Behind Ssccion & of thes Cleyton

slred
that the primary function of the treble dassges cades oM sctlon was
dimpansabtary. IE noated that the prospeotlve 11ENga comild provids
in advance for & sutually sgressbls procad u%j ha would Essk

hle ankltrust recovary and settls other o vetsies, Tt conoluded

that “so long as tha prospectiva 11l vindlests lte mtatutary

cauas of actien Iln the arbitcal f ENe atatuts will contimie to
BErVE BSTth ite ressdisl ard de

plso Onearsonshmsrican. Exp
Although tha bkolding In Hitsublshi was 1limited Eo

E fumctlies. Jd. &t 377 aeg

y WBR D.B. 230 {)9ET).

Imtarnatlanal

<§3‘CQ
e.
D P L Y

tranasccions, we find that

forcae Im tha dosastcic iaarly, the slstrust of arblirat bon

Ok
that formed ths basim To he ARsrlcan Gafely ceaes In 1¥7&8 daoss nob

genfors with the s t of srbltration which has pravelled simcs

Ehen.
cEn EXpreas. supra. the Bupress Court relylng
bk, helid and clalme

saction 10{b} of the Sscuritiss Evochangs Act of 1954,

In
hesavily that Bath BEiCO &lalss
bFoa
lm § T8iib} wers subjsct to srbltratlomn. I8 resffireed Eha

of Hitsublahl to the sffsct that arbiltrel tribunsla were

of apcltrust clales; that theare Was no Fessch Lo sEEdss &t the oculesl

spha [andamssntsl L.pqr“mQ‘ wadlly capable of dealing with Ehe factual and legal coaplesitlos

that arbltrators would pot Eollod tha law, and that sltheugh judicial
ecrutiny of arbitratlon sverds was Limited, the sawms was suffliclent

Lo ansiFs ChHAL arbliravors compllsd wieh the regulressscs of Cha

ELaTuLe. 1d.: 433 W.&. at F1d. Heraowar, Ihn SCESER ¥. AlLEELG-
Culver Ci@ge. 417 W.H. %54 (1974}, thé Court esphsasized certisin
conelderations In the context of &an Incernatlomal arbltraclon

agraamant wWhilch alea apply bn the presant situstion

A oontractual provision specifying in advamca the forus
in wihich disputes shall be litigated and the lew to ba
applied is ... an aimost indispansabls precondition to
l:ﬁll\l-llnt of the ordecliness snd predictablliicy
asesntial to any Intermatlional buslnress tranesction ...

A parochisl refusal by the courts of omne country Eo
enforce an international arkitration agressent would
not cnly frustrate thess purposes, but would invita
unseemly amnd mentally destructive jookeylng by tha
parties to secure tacticsl litigstion sdvantagss ..

Unite

Pa
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[Tt wauld) dasages the fabric of intermaklonal comserce

and trade, and Ieperll the willisgness and ability of

business to sptar iRt incernetlonal commecolal

RCERBENT & . the part |=a dradindt ructsd to infore the court I any further sstisrs
&17 .5, at S1AE=-5%37, remsin for ) Ition in thls forus.
Consequently, Alberto-culver Co. was tegulred Lo bonoe lbs bBargaln é ERED. ?ﬁ
and compallod to wask ite resediss befors the International arbltral O ifi Juah, Pisrts Rlcs, this A7 day of Hovestar, 1905,

? e il
.z S

GlieEhTo GlEREDLINT

telbunal as sgeeed upon By the pacbles. Gep alee Etevari Ora.. Ing. C)
U.5. Blacplct Judga

Yo Eleoh Corp.. 487 U, 6. 31 [1%88} (& dealership case Lln whilch th
Epurt valced similar esnsldearations |(m the contewt of a f
selection clsuse). Thus, the recent Supress Court declsl th!

toward Incressed recognitlon of the federal pall

il

rlng

afbltration apd away from the Aserican Bafety doot whiloh we
think -- with all dus daference —- has bacoma Lhva

In concluslon, ws flnd thet Ehe F ) bitration Aot
caogpals the snforcesent of the arbitration in the distribu-
barship sgresssnt sseocuted by Hokla- L%c-llular =17 Thm

Entitrust lawsa of Lhe Comsonwveslth o % Rico canmot dictate a

140d34 NOILVYHL1IgdV
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diffarent result. Thas, all gl assarted ln the cozplaint
|
including the antlitrust clal subsitted ko arbitration. 1
Whersfarse, in view be foregolmy, co-defendant Hokla=

Hoblra's motlon is hereby 4 El and the present procesdings are

herely stafed panding arbiltration. GCnos srbltration has ooenolwded,

T
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Page|[7 of 7






