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Referring once again to Volt, Massachusetts said: "To Lbe"~xtent the Act was de ­
signed, in pan, to promote arbitration, it was plainly intende,d 'iO facil itate consensua l arbi-
tr'll ion, " / ' 

,/ 
"The Massachusetts regulations were designed," the state added, "to 'provide the 

customer with a meaningful choice prior to ma~iilg a decision to sign the agreement (Mass. 
Reg. No. 593 [Oct. 14, 1988),' in market c\tclimstances in which the customer's choice has 
been sharply restricted. Thus, tbe Massacliusetts regulations are faithfu l to the federal policy 
favoring consensual arbitration." // 

" / 

Counsel for the State oJ-Massachusetts arc state attorney general James M. Shannon 
and state assistant attorneys , general Thomas A. Barnico and Richard M. Brunell. Barnico 
is the counsel of record,/ 

Steven W . Hansen, Gerald F. Ratb, Victor H. Polk, Don E. Gorton III of Bingham, 
Dana & Gould .represent tbe Securities Industry Association . 

./ 

JUDGE: CASE ARBITRABLE, ANTITRUST LAWS DO NOT APPLY 

The U.S. District Coun of Puerto Rico has ruled that under the Federal Arbitration 
Ac t (FAA) a domestic transaction covered by local antitrust law can still be refe rred to 
arb itration. U.S. ·.Judge Gilberto Gierbolini stayed the complaint of Cellular One of Puerto 
Rico which alleged a breach of an exclusive distributor agreement between itself and Nokia­
Mobira, Inc. (GKG Caribe, Inc. d/b/a Microage and d/b/a Cellular One v. NOkia-Mobira, Inc. 
Cellular World, Inc. 88-1774 GG; D. Pueno Rico; Text of Opinion in Section C) . 

Judge Gierbolini said the antitrust laws of Puerto Rico cannot bar arbitration. The 
agreement between the parties allowed for disputes to be submitted to arbitration In accor­
da nce with the rules of the American Arbitration Association (AAA). 

Citing American Safety Equipment Corp. v. J.P. Maguire & Co. (391 F.2d 821 [2d 
Cir. 1968]) Cellular One claimed its complaint was a domestic anti trust matter which was not 
subject to arbitration. The firm argued domestic antitrust matters must be handled d ifferently 
from , international agreements which are covered by federal antitrust laws. The court in 
American Safetv had' ru led that antitrust claims were not arbitrable. 
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Judge Gierbolini disagreed with Cellular One. Citing Mitsubishi Motors v. Soler 
Chrysler Plymouth, (473 U.S . 614 [1985]) he said antitrust claims could be brought to 
arbitration. " Finding it unnecessary, the Court (in Mitsubishi Motors) did not address the 
legitimacy of the American Safe ty doctrine as applied to agreements to arbitrate fro m domestic 
transactions. Legal developments occurring after the Second Circuit 's ruling of approxi­
mately twenty years ago have significantly eroded its vitality to the extent that the Supreme 
Court, if confronted squarely with the issue of its continued applicability, would most cer­
tai nly discard said doctrine." 

The doctrine of American Safety said private parties aid the government in the en­
forcement of antitrust laws by "means of the private action for treble damages." Contracts 
which spawn antitrust issues may be "contracts of adhesion" which discourage "automatic 
fo rum determination by contract," according to American Safety. The doctrine also claims 
antitrust issues are too complicated for the arbitral process and should not be left for arbi ­
trators to decide. 

Judge Gierbolini said in Mitsubishi Motors the court reviewed the doctrine and 
concluded that the "potential complexity of antitrust matters alone was not sufficient to ward 
off arb itration." 

Shea rson/American Express v. McMahon 

Turning to Shearson/American Express v. McMahon (482 U.S. 220 [1987]) Judge 
Gierbolini said the U.S. Supreme Court concluded RICO claims and those brought unde r 
Section 10(b) of the Securities Exchange Act of 1934; 15 U.S.c. Section 78j(b) were arbi­
trable. "It reaffirmed the holding of Mitsubishi to the effect that arb itral tribunals were 
readily capable of dealing with the factual and legal complexities of antitrust claims; that 
there was no reason to assume at the outset that arbitrators would not follo w the law, and that 
although 'judicial scrutiny of arbitration awards was limited, the same was sufficient to ensure 
tha t arbitrators complied with the requirements of the statute." 

"Thus," he added, "the recent Supreme Court decisions point toward increased rec­
ognition of the federal policy favo ring arbitration and away from the American Safety doctrine, 
which we think - with all due deference - has become invalid." 

Counsel fo r Nokia-Mobi ra is Pedro Santa -Sanchez of O'Neill & Borges; Carlos E. 
Jimenez represents Cellular World and Ernes to Gonzalez Pinero is counsel for GKG Caribe, 
[nco All of the attorneys are located in San Juan, Puerto Rico. 
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GKG CARIBE 

Itl T ilE utHTED S TATE S O I STRICT COURT 
f O R T il E DISTRICT Of PUERTO RICO 

GKG CI\RIBE, IN C . 
d \ b \ a HICA OAGE and 
d \ b \ a CELWUR OIlE 

Plaintiff 

tJ311~O.¥o6 

v. CIVIL NO. 88-}774 GG 

HOKIA-HOB IR.A , INC. 
C ELLU~R WORLD, INC. 

De fend~nts 
-------------- ------- ----------_. 

QllHI QH AND ORPER 

~ //:..; 
-- - ~ 
:; . 

<fO 

, ,. 
~~ . 

:;t 

'" '" ~ 
Plaintit! has tiled the present a ct i on seeking damages as a 

re sult o f a n alleged brea c h o t an exc lusive distributo r agreement. 

Jur isdi c tion invoked pursuant: t o 28 U.S.C . §§ 1331, 1))2 and 1)) 7 is 

n o t I n controversy. 

How pe nd ing Is a Ulo tion t!led by c o-defendant: N~kia-Hobl ra. 

I nc. ( Uo kia - Hah ira) reque s ti ng that the compla i nt be d ismiss ed or t he 

proceedings st.a y e d pending arbitrati on. It appea rs f rom t h e e xhibits 

attached to co-de tenda nt's =oti on that No kia - Ho bira ha s given n o tice 

o r the exercise o r i t s contractual' opt i o n under the arbit ra ti on 

prov isi o n o t Clause XVI o t the distributor a greement execut ed by 

li o kia-Hob ira and plainti!f GKG caribe , I nc. d \ b \ a Hi croage and d \ b \ a 

Cellular One (Cellular One ). The appea r ing co-defendant has also 

inf ormed plaintirf that all c laims asserted against it must be 

submitted to arbitration i r a ccordance with the terms o f the 

CIVIl. HO. 88- 177 :1 GSi -2-

distributor agree.ent . Plainti tt Cel l ular One haa ti led an 

oppos it i on. 

Plaintitt Cellular One, a Puerto Ri co c orpo rati o n ente~ed I nto 

a distribu tor agreement .. ith c o -derend.snt Hokh.- Ho bira, a fl o rida 

corp orati on t or t h e exclusive distributi o n ot co-de(endan t' a product a 

in Puerto Rico. Th e agre ~me nt provided thot at the o pti o n o t Hokia-

Hab ira any dispute arising under the .ame could be au b a lt ted to 

arbitrati o n in florida in a ccordanc e with the ru les a t the Ameri c an 

Arbitration Assoc iation . 

The arbitratio n provi si o n prov ides i n relevant part a& 

tollows: 

At the option a t No kia-Hobira, however, whi c h must be 
exe rcised in writing b y reg iste red or cert iti ed mall, 
any dispute arising hereunder shall be settl e d i n 
florida betore the Amer ican Arbi trati on Ass ociation 
pursuant to the a s s ociation rules then in efte c t and 
the arbit r ati o n award sha ll b e come binding o n the 
par t ies . 

Relying o n th i _ provision , Nok ia-Hobira moved t o compel 

orbitrati o n o t pla i ntitt's cla ilu pur5uont t o S e ct I o n ) o t the 

Federal Arbitration Act , 9 U.S.C . i l, and requested that the pre&ent 
~ 

a c tion be dislllissod or thot th ~se proceedings bll stayed pending 

a rbitra.tion. 

The issue betore us is whether we &hould entorce an agreement ~ 
o 

to arbitrate when it invol ves a do~estic transaction covered by l ocal 3 
IT 

antitrust law which t oreclose s the intended arbitration. ~ 10 m 
L . P.R.A . ii 278-278d (Law No. 75 o t June 23, 1978). <D 

0> 
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CIV Il, NO, 88 - 1774 GG -J-

The Federal A rbi~rat l o n Ac t (the Act). 9 U.S . C. 1 1 ~ ~ 

provides the starting block tor our analysis . Speci fi c ally, Secti on 

2 ot the Act states I n relevant part : 

A written provision In any .arltime transa c ti on or a 
cont ra ct evidencing a transaction invol v ing commerce 
to se ttle by arbitra tion a controversy .e o shall be 
valid , irrevocable, a nd enforceabl e , save upon such 
gro und s as exist at lalo/ o r In equity for the revoc ation 
o t any contrac t. 

The Ac t. establi s hes a lede ra l policy lavoring a rbltrat.ion. 

Ho ses V' ti, C0ru:....liemo rla) Hospital v, Mercury construction Corp • .(60 

U.S . 1. 2 4 (198]) requJr ln9 that. W8 vigorously en f orce Agreements to 

a rbitrate . peon Witter Reyn o lds V ' Byrd , 47 0 U.S. 2lJ, . 221 (1985) . 

The above cited prOVisi o n and the Act as a whole .anltest a li beral 

Cede J"a 1 po Ii c y fa vor! nq a rbi t ra t i on agreements, Hoses H. Cone 

He llo rlal Hospital, HO U.S . at H; a nd c reates a body of federal 

substantive law establishing and regUlating the duty to honor an 

agree~ent t o arbitrate . ill... at 25, 0 .12. 

fa c ed with a request to co~pel arbitration. we ~ust determine 

whether the parties agreed to arbitrate the dispute and apply the 

tederal substantive law at a rbltrability applicable to any 

arbitrati o n agreement within the coverage of the Ac t . Hos es It . Cone 

Hemori a} HosQ I~l, 460 U.S . at 24 ; ~ Prima Paint CorD V fl ood . 

~k.U.JL.HC9· Co , ]88 U. S. ]95, 400- 4 0 4 (1 967); Soythland Corp v. 

KUtlng, 465 U. S. 1 , 12 (1984 ) . That body o t law adv ises 

that questions a t arbitrabllity .U&t be addressed with 
A h ea lthy regard tor the federal policy fa vor ing 
arbitration The Arbitrat i on Act establishes that, 
as a ~atter o r (c~er~l l~w , any d o ubts conc erni ng the 

• 
CI yIL NO. 88-1774 GG - 4 -

s cope a t arbitrable i8SUe& should be reaolved in tavor 
Of arbitrati o n , whether the proble. at hand is the 
construct i on of the contf'act language itsel t or an 
allegation o( waiVer, delay , or a like defense t o 
arbltrab1l1ty. 

Hoses H. Cone Hemo rlal Ho sp ital , 46 0 U.S . at 24-25. 

Absent compel ling con slde~at lons such a. the .o~t o r t~a ud o r o ver-

whehdng e conoll i c po"'e~ that would pro'd:ie grounds ( or the revoc ati on 

o ( any contrac t, 9 U.S .C. ' 2, Soyth land Corp., 46 5 U.S. at 16, n.l 11 

lbe Bremen V ZapAtA o re Shore Co ., 407 U. S. 1, 15 {19721. agreements 

to arbit r ate lIust be .nro~ced. peAn Hi tter Reynolds Inc., . 70 U. S. 

At 218. 

Although pl ai ntif f concedes that the federal A~blt~atl on Ac t 

c o _pels the en!o rce.en t a t arbitretion clauseli In International 

agreements, it contanda the p~.5.nt c as. Invo l v •• a domestic anti-

trust matter whi c h is no t aubject t o arbitration a cco rdlnq to 

Ame ri c an Sa eety Eqyipment Corp V J P. Hagylre , Co • )91 f.2d 821 

(2d Cir. 196) . Since plaintl!( '. arguments (all to persuade us that 

d omeati c antitru.t _attera require dltterent traa t.ent than Inter-

national a greement. governed b y (ederal Antitrust lAWS, we disagf'ee . 

In Hitaybishi Hotors V, So ler Chrys ler Pl ymoyth, 47) U.S. 614 

(1985). the Court t ound that respondents ' a ntitrust c laims 'W ere 

arbitrable pursuant to the arb it. ration a ct. The Court c af'c(ully 

scrut iniz ed the Ameri CAn SAretV doctr ine In the Internati onal context 

and, atter a ddresaing each a t ita t our Ingredients , I t nevertheless 
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proc eeded t o enforc e the drbit["4tlon agreement. Re9ardinq t.he 

exc ept jon contained in Ameri CAn sorety the Court n o ted that: 

No twithstanding the absence ot any explicit support tor 
6uch an exception in ei t her the Sherman hct or the 
f ederal Arbitration Act, the Second Ci r c uit there 
reasoned that "the pervaalvQ public interest in en­
f orcement o r the antitrust laws, And the nature o f the 
cl aims that arise In such CAses, comb ine to make . .. 
antitrust clal111s Inappropri ate tor arbitrati o n . " 

1::!. ltJu1bJ....3lt.LH.Q.t.Q.I:..:i . 4 7) U .S . a t 629 . }' lndlnq it unnoc86 lOary. t.hu 

Court did n o t address the leqlt.ll11acy o f the AIIerl c an S <t!.tlY: doc trine 

AS applied to agreements t o a rb itrate arising (rolll domeeti c 

t.ransA c tions . Legal developments occurring atter the Second 

Circuit's ruling v as Issued a pproximately twenty years ago have 

aignlticantly eroded ita vitellty to the ute nt that. the Supreme 

Court, it con f ronted squarely with the issue ot its cont i nued 

applicabi l ity, wo uld moat c ertain l y di scard said d octrine. 

The American So lety d oct r ine incorporates the t ollowing tour 

ingredie nts: 1) private parties playa pivotal role in assisting 

govern"enta l enCorcel:lent o C the antitrust law8 by lDean. at the 

privata a c ti on t or treble damages; 2) the strone} possibility that 

contrac ts whi c h generate antitrust issues may be contracts at 

adhesion .ilitates against a utomatic t oru. d etermination by con tra c t; 

3) a nt it rust i ssues, prone to compl ication, require sophi sticated 

legal and economic a nalysis, and there tore are ill-adapted t o 

strengths o t the arbitral process , L.L, expedition, IIIlnl1l1a l 

requ i re.ents at written rati o nale , simp lic ity , resort to basic 

• 
~L N O 88 1 77 4 GG -6-

concept. a t coamon sense and simple equity ; and 4 ) just as Issu es o f 

loIar a nd peace are too I.portant t o be vested I n the generals, 

dec isi ons as to an t itrust regulation ot busi ness are too I.po~t ant 

t o be lodged in arbltra to ~s c hosen tro m the busine.s co~un lty 

part i cularly those troa a f oreign coamun lty that has had no 

experience wi t h or expol'lUre to our law and value • . ki: Am eriCAn 

SA~, 191 F .2d at 826 - 827 . 

EACh o t these conc erns VAS addre •• ed by t he Cou rt In 

Hlt sub1shi Motors and t ound to be lAcking. In .0 doing, the Cour t 

reasoned that the .ere appearance a t an antitrust dispute did not 

warrant inv alidation o C the selec ted torum abaent a sh ovi ng that ths 

arbitration chu,,& waa tainted. A party could att •• pt to aake a 

showing that would juatity se t ting aside the torus-a.lec ti o n cl au.e 

such e. that the aqreement was attec ted by fraud, undue Influenc a, 

or overJeening b a rgain ing power; that antorcemen t would b. 

unreasonable and unjust; or that proceeding_ in the contrac tual toru _ 

101 1 11 b. s o g r ev.ly dltCi cul t a nd inconvenient that (tha reslst.lng 

party) will tor all practical purpo ses b e depriv.d at hh day in 

court. The Brellen, 407 U.S. et 12, 15, 18 . Absent 8uch • showing 

AS in the present CAse, there 1s no ba"i. tor e •• ull inq the t orull 

inadequate or its .alaction untair: ' 

The Court also dete~ined that the poten tial compl e x i t y ot 

ant1trust .attera a lone wa s not sutfi c lent to ward o tt arb itration. 

In this respect, it wa s noted that adaptability and a cces s to 
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.xp.rt i~~ are hallmarks o C arbitration, that t he a nt i c ipated sub ject 

aatter ot the dispute cou ld be taken into a ccount vhen appo i n ting t he 

arbitrato rs, a nd that arbitral rules usually p rov id ed tor the 

participation at experts. It al so re jected "the proposit i o n that an 

arbitrat i on panel will p o se toc great a damage o t innate h os tili ty 

to t he constrain t s on business condu c t that antitrust la w imposes." 

~, ~ 7J U.S. a t 6) 4 . T he Court de c lined to indulge t he presumpti on 

that the parties and a rbitral body wou ld be unabl e or unwilling to 

retain compe te nt , consc ienti ous and i mpart i al arbi trator s. 

It then addressed t he tinal concern which it considered t he 

core o t the American satety d oc t r i n e . Rthe lundame n tal impo rtance t o 

Ameri c an democratic c apitalism o r the reg i •• at the antitrust lavs." 

~. at 63 4 . It recoqn ized that th. priVate c a UB e o t a c ti on played 

a v ital r o le in enforci ng this reg l . e . Th e Court atter examining th e 

legis lat i ve Int ent b ehi n d Secti o n 4 a t the Cl a yton Ac t . emph asized 

th a t the pr ima ry ( unct i on o r the trebl e damages c a uae a t a c ti on ~a 5 

compen s atory. It noted that the prospective litigant could provide 

in ad vanc e t o r a mutu ally ag reeable p rocedur e whereby he wo uld seek 

hiu a n ti trust recovery a nd se ttle other cont rove rsies. It concluded 

that RS O l ong a8 the prospec tive l itigant .ay vindicate its statutory 

c a us e o r a c tion I n the arbi t ral t orum. the atatute will cont inue to 

serv e both its remedi al and deterrent r unctio n. I.d..... at 637; ~ 

A1ll ~rson /hmerici)n Exp r ess y. HCNJ.h2n. 48 2 U.S. 220 (l9B 7) . 

AI t hough the hoI di ng In Hi t syb i sh i va. 1 1.1 ted t o i nterna t lona l 

• 
CIYIL HO. 88 - 177 4 GG -.-
transactl o na. we t ind that thia raaaon ln9 ah o uld apply with e qual 

t o r ce in the domesti c con t ext . Clear ly. the .i.truat o r arbitrati o n 

that t or.ed the basia tor the Ameri c an sa ret y ca •• in 1968 d oe. not 

con t orm with the asaessment o r arbit r ati on vhl c h ha. prevailed s i nce 

then . 

In Shearlon / Amer l c rn Express. A.WU:A . the Supreme Court relying 

heavily u pon Mltlub i.h.1. held that both RICO c hi •• and c Ia 1 • • 

brought under •• c tion l Oeb, ot the Securltie. Exchanqe Ac t o r 193 4 . 

15 U.S.C. i 78j(b) were aUbject to arbitration . It reattirmed the 

h o lding at Hltaybiahl to the ettec t that arbitral tribunal ...... re 

readily capable at dealing with the tactual and l .qal comp le x ltle. 

ot antitrust claia.; that there was no rea.on to ••• u •• at the ou t,et 

that a rbitrators .... ould not ta l low the law, and that although judi c ial 

8crutlny ot a rbitration awa rds va. llait.d , the .a •• waa surri c ient 

to ensure that arbitrators comp lied with the requlreme nte o r the 

.tatute . lJL.. 4 3l u .s. at lll. Ho reove r . In ~erk V Al b..c:c.t.s:z.:. 

Cu l v er co .• 417 U.S. '06 (19 7 41. the Court •• phasized c ertaIn 

conaideration5 in the contex t at an international a rb itrati on 

a gre eme n t whi c h a180 a pply In the present aituation: 

A contra ctual prov isio n speci f ying in adVanc e the t oruD 
In vhi c h disputes shall be litigated and the law to be 
applied Is ... an a l mos t ind ispensable p recondi tion to 
a c hIevement at the orderl ines s and predictability 
essential to any Internationa l business transac li on ... 

A. parochial retusal by the courta or one country to 
enlo r ce an internat ional arb itration a greement would 
not on ly lrustrate these purpos es , but wo uld Invite 
uns eeJIIly and lDentally destruc tive joc keying by the 
parties to secure tac tical 1 1t19a tlon advantage5 ... 
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(It wo uld) damage the fabric of Internati o nal commerce 
and trade, and imperil the willingness and ability o f 
business to enter int.o In t ernati o nal c Olftmerc ial 
agreements. 

4 17 U. S. at 516-511. 

consequently. Alberto-CulVer Co. was required to hono r Its barga i n 

a nd compelled t o seek its re_edies betore ~he l ntecnati o na l arbitral 

tribunal as agreed upo n by the parties , See 01 s9 Stewart Org. Inc 

V' Rt ech Corp .• 48 7 U .S. 22 (1988) (4 de..alushlp c ase in which the 

Couct voiced 51.iIar c o no l derat i ons in the context ot a t orum-

selecti o n c lause). Thus, the rec ent supreme Court dec isions point 

toward increased rec ognition of the federal po li c y fav o r! nq 

arbitrati o n and "' .... ay f rolll the Ameri c an s orety d oc l;rine, .... hi c h l.Ie 

think -- I.Il th all due d e terenco -- bas becoae invalid . 

In conc lusi on, W8 rind thaI; ~be Feder",l Arbitration Ac t 

co_pel s the enrorcement or the arbitration clause 1n the distribu-

t o rship agreement e x e c uted by No kia - Ho b1 r a and Cellul ar One. The 

antitrust lal.ls ot the Co .. o nwealth ot PUerto Rico cannot dictate a 

dirrerent result. Thus, all claims asserted in the cOlllplalnt 

including the antitrust clai.s Dust be .ub.it~ed to arbitration . 

Wheretore, in view o r the roregolng , co-derendant Nok ia -

Mob irals Jl.otion is hereby GRMlTED And the present proceedings a re 

hereby stayed pending arbitration . Once arbitra tion has conc luded , 

• 

C lVII , NO. sa-17H GG - 10-

the parties a re instruc ted to inror. the court ie any rur ther .atter. 

remain tor disposition in this t o rum. 

&0 ORDEIlED. 

San 3uan, PUerto Rico, this 

f 

-,i . 
17 - day or Nove&be r , 1989. 

GILBERTa GIERBOLIHI 
u.S . District Judge 
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