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af Fourth Maval Dwetrel 461 F Supp
s (DCoPa.19%78). However, the Pluin-
uffs all currently have petitions {or review
before the ABCME and the Defendants
kave assured this Court that they wall be
handled expeditously and a final decmion
reached on them within six months. In-
deed, ABCMR's superior knowledge of the
Defendants’ imattotional structure and ap-
erations may very well empable it to reach a
quicker decimion than this Court eould,
Thiza Court reaches ita ruling in part based
on these representations and expects that
the ABCME and Defendants will act ae-
cordingly to provide Planuffs with o time-
ly determination.™

1t 15 hereby

ORDERED that Cral Acpon No. BS-FHy
18 consolidated with Ciwl Action Mo 82—
1B860; and it = further

ORDERED that Plamieffs® Motion for
Summary Judgment is DENIED and De,
fendanta” Mation for '_"'urnrnn.r_r J'u-.‘lgrnlﬂ.t =
GRANTED

JUDGHENT ORDER

In aceordance with this Cotrt's Order of
October 25, 1982 grantmg’ summary judg:
ment m faver pf Dlefeddants it ia hrn-.h}'

UORDERED that/JUDGMENT is EN-
TERED for Defendinca

11, The Plainkiffa kave sl copressed comcerms
that by pursusng their actions 1he Dicfendants
iy fepmes agasndl them snd extend Plainnfts
release dapes 10 endampass thelr full ADSDS
However, 1he Defendanme have repeesemted 1o
s Court that they will mot regquire the Plaio
irffx to Fulfill tbeir ADSDs to the fulles extent
under ke regulations ansd, as noted in the sarli
er review ol each Plainully history, the Defen
danis have sccordsngly provided this Court with

M.H.L. INTERNATIONAL
CONTRACTORS, INC.,
al., Petitioners,

L

REPUBLIC OF TRINIDAD AND
TOHAGD, Respondent

Civ. A. No. 58=1003,

nited States Distriet Court,
Dhstriet of Columbia,

Oct, 20,1989,

A Capadian contractor filed a petition
to cobfirm Erbitration awards in & contract
diggimte-with the Repiblic of Trinided wnd
Tobaps. On respondent’s motion to dis-
mizs for Isck of aubject matter and person-
al jursdiction, the District Court, Rever
comb, J., held that agreement by Repablie
of Trinidad and Tobago to arbitrate dispute
under terms of United Nations Convention
on the Recogmition and Enforcement of
Foreign Arbitral Awards impliedly waived
its immunity o jorsdiction in the United
States and the defense of lack of personal
jorisdiction in proceeding to confirm arbi-
tration award

Motion denied.

. International Law =13

A foreign sovereign's selection of it
own law as m governing law for an undesdy-
ing dispute was not tantamoont to provid-
ing that only that country's eourts eould
enfores ap arbitration award where arbitra-
ton agreement contained no provision that
the country was willing to have the dispute
seitled only its own courts,

the daben an whach ihe Mainaifs will be releassd
fram their mrvor. These dates are in some
ndances cofilderably carlier than those wiich
winidd apply il e Defendants required ibe
Plaennffs 10 compleely Fullill their ADSDw
This Court has the fullesn coofidence in the
integrity of the Defendanmy’ official represents-
tioms o this Court and finds thai the Pladnaiffs
gre socordingly entitled 1o rely upon those re-
lcmsr dadrn
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L International Law e=13
The Eepublic of Trinidad and Tobago's
agreement o aFhirrELE d.'lptll.: ander the
terma of the United Nations Convention on
the Recognition and Enforcement of For
eign Arbitral Awards impliedly waived ita
immurity o jursdiction and the defense of
laek of personal junsdiction in a proceeding
to confirm arbitrabon swards, motwith-
ptanding the (st that the Repoblic was a
foreign state and parties secking recogni-
tiom of arbitration awards were foregn cor-
porstions. Copvention on the Recognition
Enforcement of Foreign Arbitral
—di, 8 US.CA § 201 &t seq.

Daniel K. Mayers, Wimer, Cutler &
Piekerng, Washington, D.C., for defen-
dant.

James J. Tansey, Washington, DO, for
mintiff
OPINION AND ORDER

REVERCOMB, District Judge.

This matter is before the Court pursuant
ts Respondent’'s mothon to d=miss with
prejudice Petstioners' Petition to Confirm
Arbatrution Award for lsck of subject mat-
ter and personal jurisdiction. Fed Rules
Ciw.F. 12(bK1], ().

Statement of Facts

itoner M.B.L. Imternatousd(Contrac-

, Ine. 18 & corporation ingerpbrated un-
der the wwe of Cansds @nd maintaine itz
principal place of busifidas\in Windsor, Or-
tario, Cannds and|Pefitioner Alves Con-
tracting Companf Lilmited @ 3 corporabion
organiped onderothe laws of the Republic
of Trimidad @ad\ Tobage and mamtains its
prncipal plae of business in Trinkdsd,
West Indies. Respondent Republic of Trin-
idad snd Tobago = & foregn siate as de
fined m the Forelgn Soversgn |mmidnstses
Act, 3 UESC § 1602 ot seq. and main
tains an Office of Embassy in Washinguon,
D.C.

I. Section 13MNa) preeades
The cistrict ooares shall bave orginal jurisde
oo weikhow! FegRsd L EFTWRISL O CORDFTVErTY
of Eny nenjery civil action againg & foregs
ealn & defined in seczion 1803a) of this vile

53

1981, Petitinners
signed & commercisl contract with Respon-
dent m which Petitioners were W repair
arfield pavements &t Pilarco |nternationsl
and Crown Point Airports in Trinidsd and
Tobago. Dhapotes arose betwesen the par
tes in the course of performance of the
contrect.  The parties agreed that the dis-
putes should be resobved by final and bind
ing arbitration and by an agreement dated
September 1. 1985 the parties apponted
Selby Wooding, Q.C., as arbitrater.

On Oclober 19, 1988 the parties agresd o
o resolve their disputes. On November ’ S
17, 1988 the arbitrator made an swardand
maped hin written decimion. On Japusry
11, 1989 the Supreme Court of Judicature
of Trinidsd and Tobago enferéd an order
allowing petitiopers to enfofee the Novem-
ber 17, 1588 award in the sime manner aa
& judgment or order ol the Court

Petitoners made demand upon Hespon-
dent for paythent firsuant to the terms of
the sward but Bespondent has not yot som-
phed. Pefittoners ffed this acton to con-
firm(the arbitration award as the [irst step
iprupforcing that sward aguinst Respon
dent in the United States pursuant to the
Uniited Nations Convention on the Recogni-
oo and Enforeement of F'-urﬂgh Artatral
Awnrds (the Conventbion)h. 3 US.C § 201 &t
g

Legal Analywia

Hespondent has moved that this Court
dismiss Petitioners’ action with prejudies
pursiant to Fed B.Civ.P. LYbY1], (2) on the
ground that soversign immunity preclodes
this Court's exercise of subject matter and
personal jursdictssn over Respondent

The Foreign Soversign Immuonities Aet
{FEIA} provides that foreign states are m-
mune from the jursdiction of United States
courts except a8 provided in 28 UAC
§§ 1G0E-150T, = USC § 13300)."
Among the excepbtons is where the forsign
state expressly or imphedly waives ita sov-

m o any clam for eelief in personam with
respect 10 whach the Oreggn BBIE W B0 ehis-
thad o immumnity wnder secisons 16051607 of
thas pitle or under any spplicable mernadeonal

L}
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ereign mmmanity. 58 USC § 16051

Pettsoners contend that the Heapomndent
impledly warved sta soversign immunity by
sgreeing o submit this dispute o arbitrs-
ton which i governed by the Convention
on the Recognition and Enforcement of
Foreign Arbitral Awards and Chapter [l of
the Federal Arbitration Act (the Conven-
gonl & USR.LC § 201 ef seq. Respondent
concedes that it = & signatory to the Con-
vention and that the Cosvention in faet
applies to the arbriration in msue. Hespon-
dent's Motion to Dismiss Plainnffs’ Peti
tion to Confirm Arbitration Award at 3 n.
4.  However, Respondent contenda that
there & no waiver on the ground that the
ariitration agreement provides Lthat the
law of Trinkdsd and Tobago governs the
arbitration of the disputes.

[1] Respomdent's rehance om Perez 8
Hohomas, 482 FSopp. 1308 (D_D.C 15809,
affd, 652 F.2d 188 (D.C.Cir.), ceri dewied,
454 1.5, B85, 102 5.Ce. 328, 70 LE4 28966
(1981}, is misplaced. [n Pere: € Bohomas,
the Court held that a foreigm shuié's will-
mgoess to submit a daputelto s own
eourts i mot & waiver Gfmpunity m Unit-
ed States courts. ZfdNab [209-10. How-
ever, this decigion\smply stands for the
well recognizéd prnciple that s foreigm
state can determimd® not andy whether it can
b sued-bbE il§a0 whers it can be soed.
When® the Hahammns government maie
chefr Wy it was W submit its dispute to ita
twn cpurts the clear megative implicaton
was that it was notl consenting o be sued
in Ay other forom. [In the instant case
howewer, the arhitration agreement cone
tains mo provision that the Respondent was

2 Section 160S5alll prowvades
A fereign ware thall not be immune from the
jurisdiction of courts of the United Slates. ar
al ke Siates in &0y case—

1) i whicd the fnreign sl has wiiwed 0y
immuamity gher explicdly or by oaplecation,
ndmlhu:ndln; afy withdrawal of 1he waives
which the foregn sisie may purport © offect
encept in acordsnce well e e of gl

T

3, Seversl cours v resched cooclumons dif
ferent From tBs m [eeredy ol 54, v Federsd

Hapublic of Mgere  For copmple, o0 Perdinales
BV, v. Comral Bamd of Migera 488 FSupp
1284 (S OUNY. 1980}, affd 847 F.3d 320 (3 Cir

willing to have the dispute seitled only m
it own courts. Rather, the agreement
simply provides that the Respondent’s law
wnll apply to the d.ppuu. H..ﬂ.pquﬁu'.
sebection of it cwn low a8 the governmg
ww for the underlying dispute is oot tants-
mount to providing that only Respondent'y
courts can enforce the wrbitration sward

That Respoodent's chosce of law @ not
equivalent to & chosce of foram B demon-
strated in fpitrade MmET SA v Federal
Republic of Migeria, 465 F.Supp. 824 (DD,
C.15TE), where thé Court held that Nigeria,
who had signed the United Nations Cos-
vention on the' Recognition and Enforce
menl of Forelgn Arbitral Awards, had
wiived it8 soversign immunity becsuse it
had aptered & commercial contract with
[prirade International, 5.4 which expressly
prvided that any dspete which wrose un-
der the contract would be submitted to
arbitration and that the laws of Switzer
land would govern. fd at 828, Although
in the instant case the Respondent selected
its own law as the governing law rathsr
than snother country’'s law, this distinction
15 orly of import f the chowe of governing
law = also to determine cholee af foram,
However, in Imifrade 'mi'L 54 v Federal
Republic of Migeria, the Court clearly did
not treat Nigera's consent to Swiss law aa
consent only to a Swiss forum, MNotwith-
stanting that neither of the partes were
related o the United States and the onder
Iying dispute contained no consection U
the United States, the Court held that the
United States was an available forum o
which the Pettioner could ssek o confirm
its arbitration award pursuant to the Con-
venthon.! [fd at 26

PR, sewd e8] US 480, 03 S0 1942, TE

LEd2d A (19EFL the CoEre cxpreisly quets-

tioraed ti soud reema:
[i may be reasonsble io sagpest ithal a sover.
eign sime which agrees 1o be governed by the
laws of the Uniled Siwies hass impelicicly
warved i3 abdliay 10 et the defense of
woverelgn immunety wihen seed moan Ameni-
can court. Bul 0 is guile another maner 1o
sagpest, ai did ithe Courn e w 1l &
soveTEIgn slate wisch agnesi b b porveerTeed
by the laws of a pheindparty couniry s
therebry preciuded From asseriong 4y omemens-
Iy N an AmErscan oot




M.E.L. INTERN. DONTRACTORS ». REPUBLIC OF TRINIDAD 55
e e TES FSupp. 58 (DDUC. 199]

The instant case is similar W the facts
snd issues i [iberian Eastern Timber
Corp. v Republic of Libera, 650 F Supp
T3 (5. 0.N.Y.1836], in which the Republic of
Liberia moved to vacate an ex parte judg:
ment entered by an Amencan coart which
enforced on arbibaton awand entered
aguinst it under the Convention on the Set-
thement of [nvestment [hspates Betwesn
Etates and Natiopals of Other States (Io-
vestment Dispotes Convention). Liberis
claimed that the court which entered the ex
parte udgment did oot have jursdicton

p e FSIA and that Liberia did waive

sovereign immunity by entering into an
agreement to arbitrate under the [mvest
ment Disputes Convention. However, Arti-
cle 54 aof the |avestment [Msputes Conven-
ton provided:

Each Contracting State shall recogmize
an award rendered pursiant o this Con-
vention as hindng and enforce the pecu-
niary cbligations impesed by that awasd
withip i territorses as if it were & fimal
jodgment of & court in that State.

The Court ruled that, notwithstanding the
fart that Libers was a foresgn state and
the piaintiff company was & French entity,
Libema had |m'p||.ﬂi|].' waived its immanikp
o jurmdietion in the United States:
Liberia, as & sigmatory o the Chgven-
teon, waived (i85 soversigm im@nusmity in
t United States with respect\id the
nforcement of any arbitratidiaward en-
tered pursuant to the Copvention. When
it entered into the contrel with [plaintiff
company | with ita‘\gpeeific provmion thai
any dispute thereimiier be settled by ar-
bitration [pubsudet to the lerms of the
Convention| ) & invoked Lhe provision

Id m 1301, See alsn Texar Troding & Wiliieg
Fedrra! Republic of Neperie, 500 F Supp. 320, 1213
g 5 S DN Y IREL, revid om ocher prowmas, 64T
F3d 300 (3d Cir 1981}, ceri cdemesd, 454 UL
4R B0 SCr NOIE 71 LE4d:d 500 (1942
Ofriris v Frearss Cemrer, e, 518 F3upp
1281 (EDPa 1981) affd wadthowi aprmion, TED
Fid ¥4, lmer proceading B2 F.2d 8T8 (3
Cor. 18851, Thin Couri dosm nod hawe the wame
reservations towards the decimosn i (purads
il A v Federal Remeblc of Migerie The
legrskative higory 1o IF USC § 18605sN1) e
presafy staies that

With respeci 16 implicil waiveri, the comars

hawe bmenad mach waowers I8 chsss where B

eontained in Artscle 54 of the Convenbion
which requires enforcement of sach an
swnrd by Contracting States. That sc-
tion, and reading the reaty as a whole,
leaves [ittle doubt that the signatories to
the Convention Intended that swards
made pursaant to its provisions be given
full faith and credit in their respective
jurisdicthons sabject to such nghts as are
reserved by signatories  thereunder.
Therefore, Liberm clesrly contempinted
the mvolvement of the courta of any of
the Contracting States, ineluding the
United States as & signatory to theCon®
vention, n enforcing the pecuningy ohl-
gations of the award.

fd at T6 (foomote eilabions dGrmatied).

[2Z] [n the instant case Pettfners are
secking o affirm an arttirabon sward that
wie entered againe HEspandent pursuant
to the Convention{ Tosecept Respondent's
contenison that-il\did/not waive its sover-
eign immunty by hgresing to arbitrate this
dispute under B terme of the Convention
would defeut the very purpose of the Con-
ventiap/Fhech 18 w provide for the enforee
meni\o® foreign arbitration awards. Art-
che Vol the Convention states that the
Convention “shall apply to the recognition
and enforcement of arbitral awards made
in the territory of & State other than the
State where the recogmition and enforce
ment of such awards arme sought™ §
USC. § 20 note. Further, Article I1] pro-
vides: “Each contracting State shall recog
mze arbitral swards as binding and enfarce
them in accordanees with the rales of proce
dure of the terriory where the award is
reled ppon wnder the conditions bud down
m the following artcles.” Aeccordingly,. as

foreign simie has agreed b0 arbsirabicn in an
piler coumtry of where the foreign siase has
agreed thal ibe law of & parsoulsr couniry
should govern & condrasct
H.E Rep. Mo, Sdj4iT, Sath Comng., 2d Sess 1K
reprimied im |97 US.Code Cong & Admin
MNewy & 660, 6817 [ndeed. (mireds has unce
been cived with approval and [ollowes 15 1bus
digrn.  See ep, Mariwe v Arpentine Naval
Cowpery m, & F Supp. 703, 709 {DLDLCI9ESE: Ls
brvam Amvercam O8F Co v Socsalier People s L
bam Arad Jasmahsrye, 483 FSupp. 1175 1178
[DLDUC. 198, waraied wiihoe opamon. &84 F. 24
1032 (DC.Cir 19813

- United States




in Liberian Farterm Timber Corp, thim
Couart rubes that the Respondent must have
contemplated the parteipaton of the Unst-
ed States courts for enforcement of arcbi
tration awards under the Convention mot-
withstanding that the Respondent s n for
eign state and the Petitioners are foreigm
corporations.

Respondent further contends that even
ssauming it has waived ita defesne of sov-
ereign immunity, i |scks sufficent con-
tacts with the United States m order for
thia Court to obiain personal juradiction
over it However, "Thlecanse the FSIA
governs both personal and subject matter
Jurtadietion [Reapondent's] implieit
warver of Imrnacmity wredpr § 1605da)1) son-
stituted & waiver of the defense of kack of
personal jursdicton” notwithatanding the
sheence of minimum contacts otherwise re-
quired. Mariowe v Arpenfine Navel
Comm'n, 60d FSupp at 710 (citatons
owmitted].

Accordingly, it B hereby

ORDERED that Respondent’s\Bolion to
Dhisrmise @ DENIED:; and ot is\ further

ORDERED tha: Respondent serve and
file a responsive plesding o Petioners’
Petithon Lo Confirm Arbstration Awarsd
within 10 dayay

W, The Prigponers contend that even ssmuming
thas the Hespoadens did ool wadve §is immsniry
pursuant i I8 USC § 1605aMi1) by agresing
o arbeirale inder he 1erma of the Convenmon
o which Respomdent o 0 signaiory this Cowrt
woudd have predscrion over Respondest parsy-
anl 1 che MNovermber 19, 1988 amendment o the
FSIA, 18 USC § 1&0%aNa)l which Fl'l:h-'l-dﬂ

& foreign siaée wthall nol be mmine [rom
the junsdsciion of courts of e Unuted Siates
ar of the Unied Slsbrs on any coase—

L] L] - L L] -

(6] ia whaich 1he actom b brought, either 1
raformce an agpeemeni mads by the loreign
Sewte with o lor the benefit of & private parry
18 mibmsit 1o artiranon &l or any dufferences
which have ansen of wech may anse be
rween the partes wiih respeci o a defined
legal relationship, wheiher coniraciaal or nol,
conoerming 8 subpeci masier capabie of weithe-
meni by arbitrabos under he laws of the
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Elizsberth [MILE, Sscretary of
Labor, Plaintiff,

Jumes M. McGee, Plaintiff-Intervenor,

v,

NATIONAL ALLIANCE OF POSTAL
AND) FEDERAL EMPFLOYEES,
Deefendant

Civ. A. No. B3-2013.

United States- Destrict Court,
Dhstriet of Columbis

Oee-31, 19890,

The Secretary of Labor and candidats
foromnion office who suecseded in rerun
election filed suit secking sn njunction &
recting union to hooor resuits of rerun
J., beld that (1) onon secretary's failars
self-contained st of certified eligible vol-
ers and their current sddresses was mot an
election violation and did pot affect out-
come of rerun election, and (2 ao mjunc-
ton directng onion to bopor election re-
witlts was warranted,

Injunctive rebief granted.

L. Labor Helations &=123
The Secretary of Labor's own factusl
investgation and the record supported






