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UNITED STATES DisTRICT COuKRT
CENTRAL DISTRICT OF CALIFORNIX

DIMWIND FARME LINITED VIII,
a California limited
partnerahip, and VIXING
WINDFARMS LIMITED 1, a
California limited
partnership,

CASE NO. CV B8=5038 MRP
MEMORANDUM AND ORDER
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VENTILATOREN STORK HENGELD
B.V., a Duteh corporation,

)
)
)
)
)
}
Plaintiffs, i
)
)
;
Dafandant. =

On December 19, 1988, defandant Vantilatoren Stork
Hangalo B.,V. ("Stork™) brought thres motions before thias
Court: 1) a motion to dismiss the complaint filed by
plaintiffs Difwind Farns Limited VII ("Difwind®) and Viking
Windfarms Limited 1 ("Viking®) for lack of parsonal
jurisdiction, 2) s motion to compal arbitration of the
disputa undar ths Convantion on tha Rscognition and
Enforcamant of Foreign Arbitration Awards, # U.5.C. § 206,
and 1) a motion to dismiss the action on the ground forus
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oso _ganysnisns. Having conaidersd the oral argument and thas
papers filed in support of and in opposition to the motions,
the Court finds that it has jurisdiction cver defandant
Stork, and tha Court orders the partiss to arbitrate theair
disputes. The Court need not reach defendant's Motion to
Dismiss for forum non conveanisns.

RISCUSRIONL
Dafandant Stork is a Nethearlands corperation that

manufactures vindmill blades. #tork scld its blades to
Mordtank A/8 ("Nordtank®)--a Danish vindmill manufacturer--
vhe used tha blades in the wind turbina gensrators ("WTGa")
it assezbled. Ths contract betwean Stork and Nordtank
included certain warranties and 'a provision that all
disputes ;rilqu from tha contract would be sent for
arbitration to the Intsrpatitnal Chamber of Commerce.

Plaintiffs Difwind und Viking are California limited
partnerships that-operate windparks in California te
generata alactgicity for sale to Southern Califernia Ediseon.
Plaintiffs Difvind asd Viking sach contractsd to purchass
nusarous WTGe from Nofdtank. Nordtank appendad cartain
specitications for the Stork bPlades to tha Nordtank-Difwind
and Nordtank=vViking agresements; these agresnzsnts contain no
arbitration clause.

Plaintiffs have alleged cartain defects in Stork's
blades, and have brought suit against it on four causss of
action: 1) bresach of sxpress wvarrantiss, 1) breach of
implied warranties, 3) nagligance, and 4) nagligent
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1 interfarancs with prospsctive sconomic sdvantage. Ths
2 complaint allages design and manufacturing defects, ss well
3 as fallyre to replace or rapalr dafective bladas.
4 Defendant Stork arguas that this Court doas not have
L perscnal jurisdictlion. If tha Court does have jurisdiction,
4 howavar, Stork arguas that tha claims sust ba ssant to
7 arbitration undar the provision in the Stork-Nordtank
8 contract.
9 A. PMarsepal Jurisdictionm:
10 A Dnited Btatss District Court sitting\in Califernia
11 axercises jurisdiction to tha full sxtant parmittesd by due
12 process. Cal. Civ. Proc. Code § 410.10. Thus, Stork must
. 13 have sufficient contacts with California such that the
14 axarcise of jurisdiction would net offand traditional
16 notions of fair play and substantial justice. International
|
18 Bhee Co. ¥, ¥Washingtop., 326 U.8. 310 (1943). The Ninth
17 ; circuit has established a three part test to datsrmine
18 vhether a court has-specific jurisdiction over a defendant
liu consistant with the —equi <wments of due process:
"iur"" (1) the nenresidert dalendant must purpossfully
. direct his activitiss or consummate some
21 transaction with the forum or residents
thereof; or parform some act by vhich he
2 purposefully avails himself of the privilege of
conducting activitiess in the forum, tharaby
& e inveking the banefits and protections of its
lawvsr (2) the claim must ba one which arisss
M out of or relatas teo ths defendant's forus
25 related activities; and 3) the axarciss of
jurisdiction must nﬁr\: with failr play and
28 substantial justics, . must ba reascnables.
n
g Federal Deposit Insurance Corporation v, British-American
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Ipsuzance Cempany. Ltd., 28 F.2d 1439, 1442 (9th cir,
1987) .

This Court's sxsrcise of personal jurisdiction over
Stork is conaistant with all three prongs of the above tast.
rirst, plaintiffs have submitted numercus declarations
avidencing the fact that Stork purposefully directed its
activities to Califernia. BSterk shipped blades directly
from Europs to California windparks and established
facilities in the forum to repair blades. (faa Declarations
of Bruno lLarsan, Gary Nicholson, Russ Vissr And Jamas
Sorena.) Evan though non-party Nordtank--not Stork=--
actually sold tha blades to plaintiffs, Stork's activities
"indicata(d] an intant or purpoas to servae ths market in the
forum state” bayond maraly placing tha blades into the

streaz of commerce. Asahi Metel Industry Co. . Ltd. v,

Superdior Court of Californias, 480 U.B. 102, 113 (1987)
{Opinion of O"Connor, Js) .

Second, plaintiffas' four state law claims ariss out of
defendant's forum related activities. ™laintiffs complain
wi Jdelacis! in blades intiided for nse la California and of
Stork's failure to repair the blades; thasa activities
cleatly ralates to Stork's activities in California. fgse
Daxa Disk, Inc, v. Systams Tachnology Assccistes, Inc., 557
¥.24 1280, 1288 (9%9th Cir. 1977).

Third, Stork has failed to show that this Court's
axarcisas af 4urisdiction would bs unrsascnabla. Haistesn v.
Grass Valley Madical Reimbursement Fund. LEd., 784 F.2d
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1 1392, 1400 (9th Cir. 198&). Tha reasconablaness of

2 jurisdiction is an eguitabls inguiry, and in this case the

3 Court finds that wvhatever burdens might be placed on Stork
‘i by litigating in California ares substantially cutweighed by
5t the forum's intarest in eansuring that preducts seold to

L] California residents conform to varranted standards.

T :? Meticn to compel Axhitratiem:

; - Dafandant has moved the Court to compal plaintiffs to
] arbitrata, in accordance vit-h:_th;' i'.‘c;r'wtntlm_-;ﬁ'trrm

10 Recognition and Enforcement of Poreaign Arbitration Awvards, %
11 U.5:C. § 208, all the claims filed against Btork.

12 nnnndmt quun that r.l:m fmr causes of -r.-tiun :I.n th-

13 cu-p:l.unt stem from the Stork-Nordtaik sales Igrnmnt
14 which contains a provisien requiring all disputes to bs sant
16 to the International Chambar of Commarce ("ICC") and to be
18 sattlad in conformity with the ICC's Rules of Conciliation
17 and Arbitration. Plaintiffs respond that thair claims are
18 not based on thae Staork-Nordtank lgﬁimt.

18 As to theé first causs of action for breach of express
20!  varranties, howsvar, Viking and Difwind hava failed to

21 identify \any express warrantias other than thoss included in
22 the Stork-Nordtank salas “ﬂ-ﬂmt.' Plaintiffs admit that
H—l

My e fu’h’.‘hﬂm Rinder this ehapter may
15 direct that arbitration be hald in accordance with
2] Dothez the Blace 15 VIthin o Vitoot the United

Etatas.
- Iplaintiff need not ba in privity with defendant to
28 recovar for hrsach of gxprass varranties. Pupdin v, Chicago
Pnsumatic Tool Company, 152 Cal. App. 3d 951, 95§ (4th Dist.
5
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they realisd on goly the warranties appandsd to thaip
purchase agresements from Nerdtank:; despite the axistences of
certain promotional and advertising materials for Btork's
blades, and the prassnce of Stork parsonnal in California,
plaintiffs stats that they did not sea or rely on sources
outside of the Nordtank-Difwvind or Nordtank-Viking
agresmants in purchasing ths bladas.

3 np Tharsfore, tha Court finds that plaintiffs vars ths
assigness of the axprass warranties that Stork mada to
Nordtank. PFlaintiffs, as assignees of the rights of
Nordtank, are bound by the express limitations on thosa
rights. Aszonaves de Maxico, S.A., v. /MoDonnell Douglas
Sorporation, 677 F.2d 771 (9th Cird 1982). Ceonseguantly,
plaintiffs sust arbitrate the cleia for bresch of sxprass
warranties.

Flaintiffs also claim.that Stork brsached certain
implied warranties: that the bladas vera fit for uss in the
WIGs assembled by Nordtank, and that.tha blades wvere
perchantable, rd4liabBla and res of defects. Undar
Califernia lav, nowvever; Fprivity batwewun tis plaintiffs and
defandants remains a requiremant for actions basad cn thas
implied warranty of merchantability as wall as tha implied
wvarranty of fitness.,* Rodrigues v. Campbell Industries. 87
Cal. App. 3d 494, 500 (4th Dist. 1978); Fundin v, Chicago

1984). In theory, than, aintiffs could have avoided the
arbitration clauss if thay had relied on wvarranties net in the
Stork-Nordtank agresment. Plaintiffs have failed, howesvar,
to identify any other axpress warranties.
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Pnaumatic Tool Company., 1532 cal. App. 3d 951, 956 (ith Dist.
1984).°

. Thersfores, tha only scurce of thess implisd wvarranties
is tha Stork-Nordtank agresamant. Whan plaintiffa bacanms
assignees of the implied wvarranties in that agrsamant, the
plaintiffs alsoc agresd to subject disputas with Stork to
arbitration.

: Finally, since plaintiffs' tort claims for negligence
and negligent intarfarance with prospective_sconemic
advantage arise from Stork's duties as defined in tha Stork-

Nordtank sales agresmsant, thase tort claixs fall within the

scope of the arbitratien clause. Myrtin Maristta Aluminum.
Inc. v. Geansral Electric Company, S86 F.2d 143, 148 (9th

Cir. 1978) (arbitration provision covers strict liability,
fraud and negligent misrspresentation claims):; sas Manetti-

Farrow, Ine. v, Gucel America, Inc., 958 F.2d 509 (9th Cir.
1988) (tort claims relsting to a contract fall within a

contract's forum selsction cliullf:

IT IS HEREBY ORDERED that defandant's Motion to Dismiss
for lack uf personal jurisdiction is danied.

IT \IE FURTHER ORDERED that plaintiffs and dafendant
arbitrate their disputes at the Intsrnaticnal Chamber of
Commerca in accordance with the arbitration clauss contained

' pucepticns to the general rule that plaintiffs and
defandants must be in privity for plaintiff to sua for brsach
of implisd warranty ars inapplicabla in this case. Thoss
axcaptions include an exception for foodstuffs and for
eaploysas injured by an item purchased by thair smployar from
defendant. PFundin, supra 956 n.l.
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in the saless agresment betwean Ventllatoren Stork Hengelo

l-“.
DATED!

Nerdtank A/S.

A3,
“7

ana R. Plasl:
United States Distri
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