
• 

• 

e , 
, 
e 

10 

11 

12 

13 

14 

16 

UI 

17 

18 

Ie 

. . , 
, ' r- """P ' 

1 

URlTZD ITATZt g~lJTIU~ QlUIlT 

CEHTUL DII'l'alC'l' or CALIFOJtHU 

DIFWIND rARMS LIMITED VIII, 
a California liaitad 
partnership, and VIXING 
WINDFARMS LIMITED I, • 
california 11aite4 
partner.hip, 

Plaintiff., 
v. 

VENTXIATOREN STOruc HENG!LO 
•• v., a Dutch corporation, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. CV 88-5031 MRP 

IIZIIORAHDC1( AND 0ltDZR 

- -,_.,,,, ... - .... . 
... ' . '-• • " I . . . . ,' ,;> " ..... 01' or" Y •• r.-"" , .• ~"'" ~ .... ~ ,., 
~ •• • • ; . • • J .. I , .. a, I"JlI 77rdI. 
, 

20 On Deceaber 1'. 198', defendant Ventilatoren stork 

11 Henqalo •• V. (-Stork-) ~rou9ht three aotiona bafora ~i. 

22 

2S 

Court: 1) a aotion to di.al •• the oa.plaint filed by 

plaintiff. Dltvlnd Farae Liaited VII (-Dltvind·) and Vlkinq 

14 Windfar.a Laited 1 (·VUdft9·) tor lack ot peraonal 

sa juri.diction, 3) e aotion to coapal arbitration of ~. 

18 dispute under the Convention on the Reo09nitlon and 

S7 Enforce.ant of Fore1vn Arbitration Avarda, • U ••• C. I 306. 

J8 and J) a aoUon to db.i.. the action on ~e ,round tpEUII 

1 
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1 agn cppy.ni.n.. H.vln9 con.ld.red the or.l .rqua.nt and th. 

2 paper. til.d in .upport of .nd in oppo.ition to the aotion. , 

3 the Court find. th.t it ha. juri.diction ov.r d.fandant 

• Storx . and the court order. the parti •• to arbitrate th.ir 

6 disputes. Th. Court need not raach defendant'. Motion to 

I D1 •• i •• tor lorva nan cpny.n!.n •. 

1 plleva.rp" 

8 Def.nd.nt Itork i. • N.tb.rlanda corpor.tion that 

I •• nut.ctur •• win4mill blad... Stork .014 it. blad.s to 

10 Hordtank AIS (-Nordt.nk-)--. C.ni.h windmill .. nuf.ctur.r--

11 who uI.d the blad •• in the wind turbine q.n.rator. (-WTG.") 

12 it .a.ambl.d. Th. contr.ct betw •• n Stork .nd Hordt.nk 

includad cert.in warrant i •• and a proviaion that all 

14 disputes arisinq fro. the contract Would be a.nt for 

15 arbitration to the Int.rnat ional Ch~~r of Comm.rce . 

IS Plaintiff. Ditvind and Vikinq ar. California li.it.d 

17 partn.r.hip. that oper.t. w1ndpark. in California to 

18 q.nerat. electricity for •• 1. to s·outh.rn C.lifornia Edison. 

19 Plai~ti~ts ~tt~i~. A~~ · V!kinq .ach contract.d to pureba •• 

to nu.erou. WTG. fro. ~otdtank. Hordt.nk .pp.nd.d c.rt.in 

21 .pacification. tor th. Stork blad •• to the Hordtank-Ditvind 

22 

13 

24 

15 

• 
1'7 

28 

.nd Hordt.nk-vlklnq .qr .... ntl; the.e .qr •••• nt. cont.in no 

arbitr.tion elau ••• 

Pl.intiffa hay. all'9ed c.rtain d.f.ct. 1n Stork'. 

bl.d •• , and have brouqht .ult aqain.t it on tour cau ••• of 

.ction: 1) br.ach ot expr ••• warr.ntl •• , Z) br.aCh of 

l.plied warrant1 •• , 3) "191i9'0ce, and 4) n.qliq.nt 

2 
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21 

22 

2S 

24 
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28 

inter terence with pro.pective economic advantaqe. The 

co.plaint allaqe. de.i;n and .anutacturinq detecta, .a vell 

•• tailure to replace or repair detective blade •• 

Defendant Stork arqu.a that thi. Court do.s not have 

per.onal juri.diction. If the court do •• have juriadiction, 

hovever, Stork arqu •• that the clai •• DU.t be •• nt to 

arbitration under the provi.ion in the 'tork-Nordtank 

contract. 

a. '.r'gpal Jpr!.'Ie",., 
A Cnit.d state. Di.trict Court aittinq in California 

exerciae. juriadiction to the full extent peraitted by due 

proc.... Cal. eiv. Proe. Cod. I 410.10. Thu., Stork muat 

have .ufficient contact. with california .uch that the 

exerei.e of juri.diction would not of tend traditional 

notiona of fair play and aUb.tantial ju.tice. International 

Sboe Co. y. Wash ingtgn , 326 U.8. 310 (19'5). The Ninth 

Circuit ha. e.tabli.hed a thr •• part t •• t to det.rmine 

vhather a court ha. apecific jurisdiction ov.r a d.f.ndant 

c"nai:stent ~d th tb. ":'''iqui:~·''' •• l\':'. of due proce •• : 

(1) the 'nonreaicl.11t a.l.neSant muat purpo .. tully 
dir.ct hia activiti.a or con.uaaate .0 •• 
tran.action with the forua or ra.ident. 
ther.of, or partor. eoa. act by wbi~ he 
purpoa.fully availa btaa.lf of th. privile;e of 
conduct in; activiti •• in the forua, th.reby 
invokin; the benetita and prot.ctioM of it. 
lava, (2) the clai •• uat be one which ari ••• 
out of or relate. to th. cl.f.ndant'. lOruD 
r.lated activitie., and 3) th •• xerci •• ' of 
juri.diction DU.t CODPort with fair play and 
aubatantial ju.tice, ie •• u.t be re •• onable • 

r.deral Depo.it InlUranca Corporation y. British-A •• riean 

01-2~ 02 : 221M po • 
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1 Ig.urlnc, company. Ltd., 828 F.2d 1439, 1442 (9th Cir. 

2 1987). 

3 Thi. Court'. IXlrci.1 of p.rlonal juri.diction ov.r 

4 Stork 1, cansi.t.nt with .11 thr •• pronq. of the above t •• t. 

6 Fir.t, pl.lntiff. h.v •• Ub.itted nua.roua d.ol.r.tion. 

• Ividlncinq the f.ct th.t stork purpo •• fully directed it. 

, .ctiviti •• to Californi.. Stork ahipped bl.d.a directly 

8 fro. EUrope to California windp.rka .nd .at.bli.h.d 

i t.ciliti •• in the forua to r'pair bl.de.. (Iaa Dlel.r.tioD! 

lOot Bruno Lar"n , G.ry Nichol.on, Ru •• vi •• r .nd 3 •••• 

11 Sor.nl. ) Ev.n thouqh non-party Nordtank--not Stork--

12 .ctu.lly .old the bl.d.a to pl'intiff., Stork' •• ctiviti •• 

13 

14 

-indicate[dJ .n intent or purpase to •• rve the aarket in the 

forum stlte- beyond •• r.ly placinq the bl.des into the 

15 . atre •• ot coma.rc.. ASlbi M.t.l Indu.trv Cg,. Ltd. y. 

18 Suparior Court of c.lifgrnia, 480 U.S. 102, 112 (1987) 

17 (Opinion of 0' Connor. J'.). 

18 Second, plaintiff.' four .tat,' l.w clai •• aria. out at 

It clef.ndant 'a forua related aetiviti... ''?laintifta complain 

20 o.Il ,1'~'-::~8 in blad.1 i&'lt31:.:Sed for. ).l •• i.1 C.lifornia and ot 

21 Stork'. tailur. to r'pair the blad.a; the.a activiti •• 

22 

23 

cl •• rly r.l.te to stork'. activiti •• in ealiforni., at. 
Data gilt. Inc. y. SYlt ••• T';bnology "'geflt ••. Ine., 557 

14 P.2d 1280, 1218 (9th Cir. 1'77). 

16 Third. Stork ha. f.Ued to show that thi. Court'. 

II .x.rei •• of juriedlctlon would b. unr.e.onebla. Haiat.n V. 

Gr ••• y.ll.y "adiCll Beiabur •• ment rund. Ltd., 78. F.2d 

0 1-2' 02 : 2 2 P~ PO ! 
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1 1392, 1400 (9th Cir. 191'). Th. r.a.onablene •• Of 

2 

3 

41 
5 

8 

7 
i 

juriadiction i. an equitable inquiry, and in this ca •• the 

Court find. that what.v.r burden •• iqht be placed on Stork 

by 11tiqatinq in California are .ubatantially outweiqhed by 

the forum'. inter.at in .naurinq that product •• old to 

California re.identa can fora to warranted .t.nd.rd •. 
~ 

8 , 
10 

11 

12 

13 

•. 19\i,. \0 egwp.t irh1tr.,iggl 

".::: Def.nd.nt h •• aoved the COurt to Clo.pel pla1ntHf. to 
- ' 1< ..... - - , k... 'f:J/ 

arbitrat., in .ccord.nce with Lth. t eonvention~~o~n~th~., 

·Jlec09n-i-t.j,o~·nd-Zn-tor'CIa_nt-o-f-'orai9JrA-rbitratton-AVH'd--,-9-

~.$.e. I 20~.ll the cl.im. fil.d .q.lnst Stork. 

Defendant .rque. that the four caus.. of action in the 
o .' ,~ ..... _" ..... ..-. • _ _ .. ...... • • 

r '.·..:...c..... ... Co,· ,", ... ,~~ ... :. ~........... ~.~ O\..!:,\.. _'-: ~ ~ ........ 't ....... \.i..~...: '-...0::... .. .,L!\\i, ....... ~~'_L~ - ~~ -. , \ 
coaplaint ,.t •• fro. the Stork-Nordtank •• l.a .qr •••• nt, ~ 

14 which containa a provieion requirinq all di.puta. to b •• ant 

15 to the Int.rnational Chamber of Co .. arc. (WICC") .nd to ba 

18 •• ttlad in conformity with the ICC'. Rul •• of Conciliation 

17 and Arbitr.tion. Pl.intiffa r •• pond that th.ir clai ... re 
-

18! not ba •• d on the Stork-Nordt.nk .qrea.ant. 

l' I :-;.:~..:. A. to the firllt cau •• of .ction for br.ach ot .xpr ... 

20 ..,arra.ltie., how~v·.r. VikUllir and D1~i;\CS ·h .. ve ' t.iled to 

21 identity any .xpra •• warr.nti •• other th.n tho •• includ.d in 

22 the Stork-Hordt.nk •• le •• qr .... nt: l · Plaintiff •• dait that 
13~ _ ____ _ 

24 

16 

te 

1'7 

18 

'S.ctSAII 206 .tata., in relev.nt part: 
A court h.vinq jUriadiction und.r this chapt.r .av 
direct th.t .rbitration be held in accord.nce with 
the avr._nt at any plac. thar.in provided for, 
wh.ther the pl.o. i. within or without the United 
.t.t ••. · . 

IPlaintiff nead not be in privi~y with d.f.ndant to 
recov.r for ~reac:h of .¥pr ••• warranti... Pyndin V, Chicago 
Pn.umatic T091 Cpmpany, 152 cal. App. ld '51, 956 C.th Di.t. 

5 

.- .- -
• ...,L C ', \ 

, 
:v' ;\: _,.: ..:..... I. \.. . -' ... 

~. , '\ .' . -' .~ . .. -, . 
~-C\ -' v~C '.\.~ ..... · ', ....... ....... ,c\......L ...... ...c .......... c; .. ..... ~\J::"'l «-

• 
""0 

, ( ---r ___ 
'-"J~ ~-__ ..... ~.~~_ . .... ~ ... ..:c."",'..!:!:...\~ ~C , . , - -. . 

- --- cJv...c... ·W ""'~ j~ -
IQ, J.lls.. CcuS \~ ~ : 

--- ----------..,-----r-"-.i~7E~ 
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1 ' they r.li.4 on ~ the v.rranti •• appended to their 

2 purcha.e .qree.ent. from Nordtank l d •• pite the .xiatence ot 

3 I c.rtain proaotional an4 .dverti.ing •• t.ri.l. for Stork ' . 

4 blad •• , and the pr ••• nce ot Stork p.r.onn.l in california , 

6 ' pl.intiff •• tat. th.t th.y did not ••• or r.ly on .0Urcea 

a out.id. of the Hordtank-Difvind or Nordtank-Vlkinq 

1 .;r •••• nt. in purCh •• ing the bl.d ••• 

a ' -, '~ ,:: Th.refor., the court find. thet plaintiff. vere the 

t 

10 

11 

12 

13 

- -
a •• i;n ••• ot the expree. warranties th.t Stork •• d. to 

NoreSt.nk. Plaintiff., •• • •• ign ••• of the riqht. of 

MoreSt.nk , .re bound by the .xpr ••• li.itationa on tho •• 

riqht •. All:gDI~.. d~ tslxl;;. a.A. :!l, IgDgDnll1 DgYSlll1 

corporation, 677 p.ad 771 (9th cir. 1912). con •• qu.ntly, 

14 plaintiffs .u.t arbitrate th. claim tor bre.oh of .xpr ••• 

IS v.rranti ••• 
- -

16 , Plaintiff. al.o clai. that stork bra.chaeS certain 

17 

18 

impli.d warrantie.: th.t the bl.de. v.r. fit for u •• in the 

WTG ••••• mDled by Mordt.nk , .nd th.t: th. blad •• vere 

19 m.rchant.ble, r.li.bl •• nd ~re. of d.fects. Onder 

20 

It 

22 

23 

14 

U 

18 

17 

28 

C.Ufornia l.v , 401:l'e9.r,' <"privity batv ... n 'til. pl.intiffs and 

defend.nt. r ... in. a requir ••• nt for action. ba •• d on the 

implied v.rranty of .erchantability a. v.ll a. tha implied 

warranty of fltne •• J - Rodrigue. v, c.mpbill Indu.tri •• , .7 
Cal. App. 3d 4'4, &00 (4th Di.t. 197.), !Undin V, etiCiaq 

1184). :tn th.ory, th.n, plaintiff. could bave avoided the 
arbitration clau •• if th.y had r.li.4 on varranti •• not in the 
Stork-Mordtank .gr •••• nt. Pl.intiff. h.v. t.iled, however, 
to id.ntify .ny oth.r expr ••• v.rranti ••• , 

01 -2 ' 02 : 22PW PO' 
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1 Pneumatic Tool cOlpany, 152 C.l. App. 3d '51, '56 (4th Di.t. 

I 1,.4).' 

_~ Therefor., the only .ourc. of th •• e i.plied warrant10. 

4 \. i. the stork-Nordtank .qr •••• nt. Wh.n plaintiff. becaae 

6 - a •• i~n.ea ot the iaplied warrant!ea in that aqre •• ent, the 

8 • 
I plaintift. al.o aqreed to ,ubj.ct di.puta. with Itork to 

7 
\ 

arbitr.tion. 
8 1--

" 
Fin.lly, dnce plainUtt.' t.ort chi .. for neql1qence 

V and n.q11qent interter.nce with pro'poctiv. econoMio 

10 advaneaga ari •• trca Stork', dutie, a, definad in the stork-

11 Nordtank .ale. a~reaa.nt, tha,. tort ol.i., f.ll within the 

12 .cop. of the arbitration cl.u, •• Martin Mariett. Aluminum. 

13 Inc. y. Genaral Electric Cowpany, 586 F.2d 143, 141 (.th 

14 Cir. 1978) (arbitration provi,ion cover, ,trict li.bility, 

16 fraud and negligent ai.rapre.entation clai .. ): ... Man.tt1-

16 Farroy. Inc. V. cucci America. Ins., lSI F.2d 50. (.th Cir. 

17 

18 

1981) (tort clai .. relating to a contr.ct tall within a 
~ contract'. fontll .eloction cla",e) ... 

IV , IT IS HEREBY ORDERED that derondant'. Motion to Di.,1,. 

20 tor lack uf p.r,onal j"ri,dictioJl 1. d~n1.d. 

21 IT IS FUR1HEk ORDeRED that plaintitf. and dafandant 

22 arbitrate their diaputea at the International Chaaber of 

23 

24 

16 

28 

27 

28 

Co .. are. in .ocordance with the .rbitration cla" •• contained 

J B~oeptiona to the queral nal. that plaintiffa and 
dafendanta .".t ba in privity tor plaintiff to a"l for br.ach 
of iaplied warranty .re inapplicable in thi. ca... 'fho.e 
exception. include an exception for tood,tuff. and for 
e.ployaa. injured by an ite. p"rcha.ed by their _playar froa 
detendant. lUndin, IUpra 95. n.l. 

7 

01-21 02:22PM P(  
United States 

Page 7 of 8

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



1 

2 

a 
4 

t 

• ., 
• , 

10 

11 

12 

• 13 

14 

16 

16 

1'7 

18 

iiI 

20 

21 

22 

• U 

14 

II 

• 
t'7 

• 

in the •• le. aqre.ment between ventilatoran Stork Kenqalo 

B.V. ~~tank "S. 
DATED: tt'fJ .)..~ 

• 
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