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ond Cireuit has noted the “pre-enforcement
bias” of the Convention, See Porsons &£
Whittemore, 508 F.2d at 973, Aecordingly,
that Court has keld that the public poley
defense to enforcement should be econ-
strued narrowiy and that “Tejnforcement of
fureign arbitral awards may be denied [on
the basis of public policy] only where en-
forcemant would viclate the forum state's
most basie notions of morabity and justiee.”
[d. at 974, See also fn re Wolerside
Oeean Nompation Co., fee, TIT F.24 150,
152 (2d Cir.1984) (public policy excoption to
beé narrowly construed); Fotockrome, fme
v. Copal Co., Lid, 51T F2d 512, 516 (2d
Cir.1975) (same).

Here, Evergreen's public policy argu-
ment rehaskes the arguments previoas)
summarized and states that enfo
nn award: (1) rendered in the
valid agreement to arbiteate; (Z)
with matters bevond the scope
trator's powers and (3] that
without proper nothee, vi
ton's most basic not X

This Cours has these speecific

ATFUMmEnts, w separately, do
mot worrsnt eonforeement. The
Court now i when conskdersd to-

gether ments do pol amount to s
olatioph ofvthis Country's "maost basic no-

and justiee” Parsons £
508 F.2d at 974, Accordingly,
deckines to hold that enforrement
is barred by the marrow publie paliey exesp-
of section b} of Artucke V.

CONCLUSION

Gectech has complied with the technical
requirementis set forth in Section [V of the
Convention. Evergreen has failed to show
that any ground stated in Artele ¥ of the
Convention bars recognition and enforee-
ment of the arbitral award at isaue, Ae-
cordingly, Geotech's petition |8 grasted,

S0 ORDERED.
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EVERGREEN 5YSTEMS. INC. and
Henry B. Carlson, Plaimtiffa,

¥,
GEOTECH LIZENZ AG,

No. CV ER-2
United States [k I:-Qm
E.D. apl.
:@. 088,

The [hstrict Court, Wexler, J., held that
i1} state statute allowed exercine of person-
al juridiction over foreign defondant who
had previously sppeared in court could be
applicable to federal courts; (2) domestic
carporation's president was not personally
& party im pror enforcement scton and
could not assert arbitration ms basis for
personal jurisdiction; and (3) district court
poration deapite appearance in enforcement
procesding.

Motion granted.

1. Federnl Courts =417

MNew York statute, allowing exercise of
personal jurisdietion over foregn defend-
ant who had previoosly appenred in eourt,
conld be spphicable to federal courts as &

basis for jurisdiction. N.Y.MeKinney's
CPLE 30k,

2. Federnl Couris =85

Under Mew York |law, domestic corpo-
rution’s president, who was not personally
imvoived in prior enforcement action under
Comvention on the Recognition and En-
forcement of Foreign Arbitral Awards
could not assery that prior action as basis
for exercise of personal jurisdiction over
Swizs corporation; president was third-par-
ty stranger to the prior action. N.Y.
MeKinney's CPLR 304,
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Hon. Accordingly, the Court

Q.

1. Federal Courts #=86

Under MNew York law, district court
lacked personal jurisdiction over Swiss cor-
poration, despite corporation's application
for enforcement of foreign arbitral sward
ander Convention on the Recognition and
Enforcement of Foreign Arbitral Awards,
fmee i counterclaima could have been ms-
serted during that enforcement proceeding.
 USCA. § 20T; N.Y MeKinney's CPLE
203, 301Hak

Cahn, Wishod, Wishod & Lamb, Melville,
N.Y., for pluintiffs.

Vincent G. Berger, Jr, Bab Y.,
for defendant.

MEMORANDUM Cznm
WEXLER, Ik

Systema, Ine. (“Ev-
ident Henry B. Carl-
commenced this diversity
Lizenz A.G. (“Geo
corporation, to resalve cer-
disputes. Presently before
ks defendant’'s motien to d=miss
lack of personal and subject matter
ediction. e : Mt
“no basis for the exercise of personal juris-
diction over defendant, the motion to dis-
miss & gromted

The parties to this lsweoit are nvolved in
related litigation that has recently been
ruled upon by this Court. That proceeding
was commenced by Geotech shortly before
the institution of this lawsuit and sought,
parsuant to 9 US.C § 207, to confirm &
Swiss arbitral award rendered ajgainat the
plaintiffs in this case. See Geotech Lizensz
AG » Evergreen Systems, Ine, 691
FSupp. 1248 (ED.N.Y.1988) (hereinafter
the “Enforcement Proceeding™). Although
this Court has granted Geotech's petition in
the context of the Enforeement Procesding,
plaintiffs have taken the position that reso-
lution of the Enforcement Proceeding will
not resolve all issues raised in this litigs-

L 1 e ol '!.‘l.‘it'ﬂ'i'l!*t'“w:m;r
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the pending motion.

and Ladina Jascklin, two of Geotech's
principles.  In the context of the State
Court Aetion Evergreen argued that Sec
tion 302 of Mew York's Givil Practice Law
and Hules (the “Long Arm Statute™) pro-
vided a bast for the exercise of personal
jurisdiction over all defendants. Argui
that their limited activity within New York
state preciuded the exercise of Long Arm
jarisdiction, Geotech and the Jascklins
moved to dismiss the State Court Action
In an opinion dated Septersher 3, 1587 Jus-
tice James & Gowan of the Suprems Court
of the State of New York agreed with the
moving defendants and dismesned the State
tion. See Evergreen Systems, Inc. v. Geo-
tach Lizenz AG, No. ET-13349 (decision
Samingi )

County, September 9, lﬂ"ﬂ.l i

B. The Alleged Hasis for the Exercise
of Personal Jurisdiction in this Ae-
tion

Yo doubt realising that the State Court's

ruling on the ssue of long arm jurisdiction
is entitled to res fudicats treatment, plain-
tiffs have asserted & separate basis for the
Court.  Specifically, plaintiffs argue that
section 308 of New York's Civil Practice
Law and Rales (“Section 3037) provides the
requisite basis for the exercise of personal
jurisdiction over Geotech. That seetion, en-
mH"Mm- ﬂfmr-.lﬂm
service” provides for the exercise of juris-

dietion over defendants
affirmative relief in ﬂmw
and states in pertinent parffage 2 of 5

AT ma o  r————
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The commencement of an sction in the
state by = person not subject to personal
jurisdiction is a deaignation by him of his
attormey appeanng m the acton .. as
pgent, during the pendency of the action,
for service of a summons pursuant to
section 308, in any separate action o
which such a person B a defendant and
another party to the sction is & plaintiff
if such separste acton woiald have been
permitted as & counterelaim had the se-
tion besn brought in the suprems court
NYCiwPracl & R § 308 (McKinney
1988). According to plaintiffs, Geotech's
commencement of the Enforeement Pro-
ceeding amounts o the “commencement of
an action” within the meaning of Section
03 Plaintiffs’ argument follows th

ﬂimfmﬂmfﬂmtmrm --‘\ :

B uptin the holding in Rockwood Nat'l
jon v, Prat, Worssck, Mitchell £

IMMMMHTﬂﬂﬂihP
“’nﬂuhr County 1976), affd &3

ADZd 978, 406 N.YS52d 106 (2d Dep't
1978), There, Peat, Marwich, Mitchell &
Co. (“PMM") appeared in Federal Court in
New York as o defendant in a cane brought
pursuant to the federal securities laws.
Plaintiff Rockwood Mational Corporation
(“Rockwood”) argued that PMM's presence
in the federsl action gave Rockwood the
right to serve PMM's sttorney with stute
eourt process pursuant to Section 301

When ruling on the motion the Rack-
wood Court considered the purpose of Sec
tion 303 and noted that the statute was
enacted to implement the Supreme Court's
holding in Adam v. Soemger, 303 U.5, 59,
B8 5.C1 454, B2 L.Ed 649 (18371 There,
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the Sopreme Court held that the Four
teenth Amendment does not prohibit the

exercise of personal jurisdiction over a nop-
resident defendant who has in the
Jursdiction l:-f'l'hﬂlhhmrr. E:;

mmwm“mum
state within the mesning of Section 303.
See Rockwood, 430 N.YS2d at 51. Ae
cordingly, the court held that Section 3060
did not provide a basis for the exercise of
personal jurisdiction over PMM. Jd

On appeal, the Appeilate Division of the
Supreme Court affirmed the lower court
and stated that “CPLR 303 is inapplicable
where the pending action is commenced in
Federal Court....” Rockwood Nofl
Corp. v. Peal, Marunck, Milchell £ Co,, 83
A.D.2d 978, 408 N.¥.5.2d 108, 107 (2d Dap't
19768). Although the stats appellats court's
bromd statement could be interpreted to
hold that Section 303 does not apply even if
the non-resident is & plotniyf this Coart
cannot read the case so brosdly, Instead
this Court interprets Rockiood &8 bolding
only that Seetion H00 has no applieation
where the non-ressdent s brought inte Fed-
eral Court as a defendant In such o case
the policy of Adam v Soenger 5 not fur
thered by the sxereise of jurisdiction and
applcation of Section 203 is, therefore, in-
appropriate. Since the Court finds no abso-
lute bar to the application of Section 303 in
o federnl forum, the Court will turn to the
question of whether the statute has boen
complied with in this case.

United States
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tion 808 15 met SEEFLRI-HIﬂl]-

B. Compliance with Section 30a

[2] As noted above, Section 303 autho-
rizes the exercise of personal jurisdiction
over a person pot subject to jurisdiction
when that person commences an action
within the state of New York. The statute
further provides that a plaintiff seeking to
take sdvantage of Section 308 must be
“nmother party™ to the action commensed
by the non-resident defendant New York
courts have interpreted this latter require
ment strictly and have refused to extend
Section 303 to include its use by those who
are not partes to the action commenced by
the mon-resident. See Adirondack Tromss
Lines, Inc. v Lapagiia, 128 AD2d
515 N.¥Y.5.2d 68E, 669-T0 (3d Dep't I
Thus, it has been noted that
strangers” may not bake
tiop 303. Ser M.Y.Civ.Prac.
(McEinney 988, Supplems

Gnmmt.lrriﬂﬂ‘ﬂ
Vin this case

1 whn.hul- Evergresn, a party io the
Enforcement Proceeding, may take advan-
hpnfﬁuﬁnnmmmthpruut

(31 Mthmqtﬂvngmumlp:ﬂ;tn
the Enforeement Proceeding it muast com-
ply with a final requirement before taking
sdvantage of Section 303, Specifically,
Evergreen must show that the present ac-
tion must “have been permitted as & coun-
terelaim”™ had the Enforcement Procesding
been brought in the Supreme Court See
NYCwPracLl & B § 303 (McKinney
1985},

In the ordinary case, New York's liberal
countercluim rule, allowing the assertion as
a countercium of amy cause of action a
defendant may hove sgainst a plaintiff,
ensures that the final requirement af See-

san for nop-enforcement exists. O 1.8,
C. § 207, ser Porsons &£ Wiittemore
Cherkead Co., fre. v, Societe General de
L'ndustrie Do Papier (RATKA), 508 F.24
963, 973 (2d Cir.1974). By thuns limiting the
scope of the enforcement procesding, the
Convention assures the speedy enforce
ment of awards and encourages the use of
the arbitral process. See Berpesen v Jo-
seph Muller Corp, 710 F.2d 928, 032 (2d
Cir.1983) (referring to strong public policy
favoring arbitration),

In view of the summary nature of the
Convention's enforcement proceeding, the
Court conchudes that the full scope of the
dicated in the context of such a procesding.
To allow the assertion of such claims would
result in the monversion of the procesding
into & phenary trial. This would ron coun-
ter Lo the Convention's purpose and the
aniure of the enforeement proceeding.
Since plaintiffs’ claims go beyond the
scope of the cluims raised in the wrbitra-
tion, they could pot have been raised as
countercinims in the Enforcement Procsed-
ing. Accordingly, the Court holds that See-
tion 302 does not provide a basis for the
exercise of personal jurisdiction over de-
fendant. The Court therefore dismisses
plaintiffs" complaint on that basis.

As 8 final matter the Court notes that
even if the requirements of Section 303
were met, the exercise of jurisdiction in
questions, Indeed, it is difficalt to imagine

United States
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how a sitate court's exercise of personal
Jjurisdietion over ctizens of ench stute that
is & party to the Convention eould eomport
with the duoe process of law requirements
af “falr play™ and “substantial justice.”
Retal Software Serwmices, Inc. v. Lashiee,
B54 Fod 18 22 (2d Cir18885), quoting
MeGree v. Internatl Life Ins. Ca, 355 US.
220, 222, TB B.Cv 188, 200-01, 2 L.Ed.2d
223 (18571, It appears that such a finding
would be possible only if the mere signing
of the Convention were held to constitute
the requisite “minimum contacts” between
the defendant and the forum state. See
World-Wide Volkrwagen v, Woodsom, 444
U5 235, 291, 100 5.Cx. 550, 564, 62 L.Ed.2d
480 (1580), Although the due process issa
might also dispose of this litigation,
Court’s holding that jurisdiction does
exial under state law forecloses
discusston of the constitutional

INTERNATIONAL SALT
COMPANY, Plaintiff,

LA

GEDSTOW, a Limited Partnership, Geo-
wiock MNew York Holdings, Inc., North-
eastern Waste Servicesn, [nc., Bear De-
velopment Company, Inc.. James Ha-
gan, William Selden. Cynthin Selden,
and Willlsm Austin Wadsworth, De-
fendants.

Na. Civ. 87-15011.

United States Distriet Court,
WD New York

Oet. 12 198E.

Mining company brought suit to gquiet
title to containing chambers left after first
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mining of salt beneath property. The Dis-
trict Court, Larimer, J., held that: (1) more
discovery was not necessary; ()

taining intent provision

desded fee mimple interest w
mining company; () eOn-
veyed fee simple anly; )
mining company exchisive
right to use as salt exist-
ez mnd (5) in containing cham-
bers.

N\

S0 b
%ﬂﬂvﬂm-ﬁ-lm

Defendants in action to quiet title to

mine containing chambers wers not
entitled to further discovery despite claims
of insufficient information to dispute plain-
tiffs' statement of material facts, where
defendants had sdmitted material facts and
diseovery sought related 1o tangential mat-
ters. Fed Huoles Civ.ProcRule b6, 3

Under New York law, deed conveying
“mines, veins, seams and beds of =alt™
which further contiined provision stating
that intent of desd was o cofvey minera]
interest unambiguously econveyed a for
simple interest in salt under the property
but did ot comnvey fee simple interest in
containmyg chambers created after first
mining of the salt

i. Mines and Minerals &=55(2)

Under New York law, deeds conveying
“mines. veins, seams and beds of salt”™ con-
veyed fee simple to the salt, and where
appropriste by other language in deed, oth-
er minerals beneath property, but did not
convey fee simple to the containing cham-
bers created after first mining of salt

4. Mines and Minernls #=55(2)

Under New York law, while original
grantors of salt mining rights ntended to
convey fee simple estate in only salt, and
grant did not necessarily include & fee sim-

-

Rl L

le imterest bn the i chambers left
d [Jnited States
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