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UNITED STATES COURT LS
FOR THE SECEIHE nT
Ma, 2 Term, [587
|Argued: MNovem Diecided: March 17, 1988)
et Mo, 87-T478

X . Superintendent of Insurance of the

i Mew York, and his successors in office as
of Imsurance of the State of New
York, as Liguidator of Massau [nsurance Company, in

Q‘ Liguidation,
O Plaintiff-Appelice,

— | —

ARDRA INSURANCE COMPANY, LTD., RICHARD 5.
DMLORETO, and JEANNE 5. DILORETO,

Defendares-Appellor.

Before:

KEARSE and ALTIMARL, Circuir Judges,
and LASKER, Districr Judge.*

®*  Honorsblk Moy E. Lasker, Seeor Judpe of the Unived Staier Dhs-
teiee Court For 1% Seuthern Dindrict of Mew York, siimg by Souigra-
e
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Appeal from an order of the
Court for the Southern District
Leisure, Jfudge, remanding O state Ccourt on
grounds of abstention, See pp. 1223 [1987).

Appeal dismissed; us denied.

York, Peter K.

ha Kempler, Ronald 1. Gizzi, Le-
O Boeuf, Lamb, Leiby & MacRae, Joseph
Termini, Termini & Epstein, New York,

| O Mew York, on the brief), JSor Plaimeff-

Iu%& KINZEY, MNew York, New York

Appeilee,
James D, VEaCH, Mew York, MNew York

(Eugene A. Leiman, Mound, Cotton &
Wollan, MNew York, New York, on the

\$4O EREER
&

KEARSE, Circuit Judee:

é Defendants Ardra  Insurance Company, Lid.
[**Ardra'), ¢f ol., appeal from an order of the United

@ ’ States District Court for the Southern District of New
$ York., Peter K. Leisure, Judge, remanding this action,

bBrought im state court by James P. Corcoran as the Soper-
intendent of Insurance of the State of New York (**Super-

@ intendent'") 1o recover proceeds allegedly due under thres
FEINSUrAnce agreements, Lo siate court on grounds of ab-

stention. Ardra contends that abstention was inappro-

priite besdisie, purigaft o arbitration clauses in the

reinsurance agreements, the district court was required o
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order arbatration of the dispute under the L

Convention on the Recognition and Enfo f Far-
cign Arbitral Awards (the **Foretgn Con-
vention™ or ““Convention™), Dec. . 21 LLE.T.
2517, T.LALS. Mo, 6997, 330 LU N.TNA. The Superin-
tendent contends (1) that the be dismssed

pursuant to 28 U.5.C, § 144
appellate jurisdiction, (2) t
absteniion was Improper,
ed to state court becauss the
15 US.C. § 1011 ef sag. (1983},
. For the regsons below, we dis-
miss the & lack of a final order, and, treating the
ian for mandamus, we deny the petition.

;Q~ I. BACKGROUND =

is 2 Bermuda insurer that entered into three rein-
agreements with a Mew York msurance company,
lmumutmmr: Massau '], Massau has been
in liquidarion since June 1984, and the Superintendent, as
its hquidator, was authorized by an Order of Liquidation.
issued pursuant to Article 74 of the New York Insurance
Code, M.Y. Ins. Law § 7401 & seq. (McKinney [985), o
pay claims ansing under policies issued by Nassau and o
collect reinsurance on such claims. The Saperintendent
wught reinsurance payments froem Ardra, which repu-
diated its obligation 10 make such payments on the ground
thar the Superintendent had refused o allow Ardra’s rep-
resentatives to particpates in courl procecdings involving
third-party claims against Nassau's insureds. The Superin-
tendent commenced the preseni action aganst Ardra and
two of its officers in New York Sime Supreme Court 1o re-
cover the reinsurance pavments,

2141

United States
Page 3 of 14



Defendants responded by d ;
ant 1o arbirration elauses in the
and eventually removed the . district court pur-

B suant o 9 U.S.C. § 208 (1983, which allows removal of
any stafe court action relaving “to an arbicration agres-
ment or award falli e Convention,"" Defendants
maoved in the disgg for an order compelling arbi-
tration, dismi mplaint against Ardra, and dis-
missing of M proceedings as to the individoal
defendants. ran moved to remand the case 1o siaie

SOUTE, @ ng {1} that the McCarran-Ferguson Act

pa courts exclusive jurisdiction over all matters
TE ng o the liguidation of Massaw, (2) that the Conven-

dinparbftration pursu-

LiE inapplicable to & suit brought by a state official

recovery powers by law excesded Massau's rights
Qmmmmmmum.: the district

court should abstain in order 1o allow the state court 1o de-

O cide state-law issues of first impression raised by the Su-
$ perintendent.

In an opinion reported ar 657 F. Supp. 1223 (1987),

@ Judge Letsure granted the remand motion. Moting that the
Cionvention applies only to *“commercial relationships and

disputes arising out of those relationships,™ id. at 1228,

the court concloded that the guestion of whether the Su-

. perintendent merely stood in Massau's shoes or had
@ greater righis than Massag was a novel question of state

law that was of considerable importance 10 the state's syi-
tem of regulating insurance lguidations. The court chose

io abstamn from deciding this isswee, which would affect the
applicability of the Convention. and it remanded the
actbon 10 ssate court. The court noled that it had not de-
cided any of the issues central to the dispute between the

parties. such as the merits of the Superintendent’s claims
for reinsurance proceeds, the interplay between the Con-
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vention and New York's regulatory
MeCarran-Ferguson Act, or the applicaki
vesteon to the pressl controversy. Rathsy,
left the resolution of all such guestigns Mg the state court.

Defendants have appealed, geme
couft improperly abstained (1€
nions of federal law.
defending the meris ofN\(he~aistrict court’s remand deci-
sion on essentially thif¥ame grounds advanced in supporn
of his remand mo i- moved to dismiss the appeal on
the ground d order is not appealable.

\& II. DISCUSSION

questions before us are whether the dis- e 4
*s remand order &8 reviewable: il it i3 reviewable,

! the proper mechanism for review is appeal or

ndamus; and, upon review under the approprisic
standard, whether the remand order was proper. We con-
clude that the district court’s arder remanding the case i
reviewable, but not by appeal. We treat the appeal as a pe-
tition for mandamus, and we deny the petition.

A The Reviewahility af the Remand Decision

Section 1447(d) of 28 U _5.C. provides, with one excep-
tion not pertinent kege, that [ajn order remanding a case
1o the State court from which it was removed Is not review-
able on appeal or otherwise . . . " 2B ULS.C. § 1447(d).
The Supreme Court has interpreted this provision as pro-
hibiting appellate review only with respect (o remand or-
ders issued under § 14470c), which requires the district
court to remand & case if it appears, prior (o final judsg-
ment, that the action **was remeoved improvidently and
without jurisdiction.” 28 U.S.C. § 1447c); see Carnegie-
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Mellon University v, Cohil, 5 W W, 4101 (U.5. Jan.
20, 1988 (“Cohill"); , fne. w. Her-
mansdorfer, 413 U5, 336 | (' Thermoron™). I the
action ks one that w removed (o the district
court, and the di gt bases his remand on some
ground other 1 EHth that the removal was im-
provident or W isdiction, the remand order is pe-

viewahble ourt of appeals. Thermitron, 423 U5, at
Cohill, 56 U.5.L.W, a1 410208,

iall relationships between citizens of the United States
citizens of foreign staves. 9 UL.5.C. § 202 (1982). The
procedures enacted by Congress {or federal judicial treat-
ment of agreements falling under the Convention are set
forth in 9 U.5.C. §§ 201-208 (1982), Section 203 treats an
action (o enforce an agreement falling under the Conven-
thon as one arising under the laws and treaties of the
United States and gives the district courts original jurisdic-
tion over such an acton. Section 203 provides that where
the subject matter of an action pending in a state court re-
lazes 1o an arbitration agreement falling under the Con-
vention. the defendanmt may, ai any time before trial,
remiove the action to the district court; the ground for re-
moval need nol appear on the (ace of the state court com-
plzint bat may be shown in the petition for removal.

In the present case, Ardra moved in state court to com-
pel arbitration on the ground that the reinsurance agree-
ments between itself, o Bermudan citizen, and Nassag, a
citizen of the United States, provided for arbitration.
Prior to trial, Ardra removed the case to the district court.
In remanding, the disirict couri did not suggest that it
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lacked jursdiction or that the action bezn re-
moved i sccordance with the i

Rather. it found that the apph
would depend on the powers law 1o the
Superintendent, and, relying on Burford v

Sun Of Co., 319 U5, 313 " Burford™"), and 1o an
extent on Colorodo River ;
Linired Stares, 424 L
decided o remand

siain from the
Simee the
by 28 U.S.Q7
aod

&) (" Coloredo River'"), it
ise of its discretion o ab-
of difficult guestions of state law,

based on the grounds provided
<), our review of the remand order 1s
4471,

. we are compelled to conclude that Ardra’s

the remand order must be dismissed, for ——

ron makes clear that the proper wehicle for review

remand order i3 mandamus, ot appeal: *'[Blecause
Auurﬂumﬂiqlmﬂuﬂduﬁnﬂdﬂiﬂmll

@ final judgment reviewable by appeal, ‘[t]he remedy in such

i case is by mandamus o compel action, and not by writ

of error 1o review what has been done.’ ™ 423 1.5, a1 352-

s 53 (guoting Raifread Co. v, Wirsell, 90 U5 (21 Wall)
307, 508 (1875}, We note that some orders that ardinarily

pre not considered final have been deemed final for rea-

sons that woubd apparently warrane treating remand or-
ders as final. Thus, in Moses H. Cone Merroriod Mospinal
¥. Mercury Construction Corp., 460 ULS. 1, B-10 {1983)

@ i Moses Come™), a district court’s stay of a diversity

4

action pending resolution of & concurrent sale-court
sction was held to be a final order appealable under 23
U.S.C. § 1291 {1982}, The Supreme Court ruled thar al-
though **a stay is not ordinarily a final decision for pur-
poses of § 1291, since most szays do not put the plaintiff
‘effectively out of court,” " a stay that “*refuses to clfow
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the plaintiff 1o litigate his claim
and appealable **when the sgb prie and effect of the
ﬂumwﬁm_lrmmn Madiction of a federal suit
Lo & seate court.”" fd ll A1 (emphasis in original).

deral court™ iy final

Though it is by no wh}':uinrd:rthltrmnds
an action o any less final than the stay dis-
cussed in Moses o he ruling in Thermiron that a re-
mand order 4 reviewable by appeal could not have
bheen mo icit. Under the surrender-of-federal-

used in Moses Come, we wonder whether it
of prodently remain the rule that a reviewabls
arder (i.e., one whose review 5 not barred by

dii is not reviewable by dirsct appeal. If the district
dismisscs an action on grounds thar are discretion-

Qﬂn. its order may be appealed and may be reversed if it
abused its discretion; yvet the effect of denyving direct

!O appeal of a reviewable remand order is to insulate the or-

der when the district court (1) has the power to dismiss on

& discrevionary ground, (2) chooses instead 1o remand on
Mm&lﬂdl!}mﬂﬂdhﬂﬂmﬂm:ﬁmﬂ:mm

@ dismissing on that ground, for, as discussed in Part [1L.B
befow, mandamus will not issue 1o remedy an ordinary

% abuse of discretion. 1t is hardly cbear 1o us that such insula-
thon of & reviewable remand order i3 Recsisary or sound.

§ Monetheless, Thermiron's explicit ruling that review

must be by mandamuos rather than appeal has recenily
been reinforced by Cohill, in which the Third Circuit"s re-
view by means of mandamus rather than appeal drew no
criticism from the Supreme Court, see, 56 U5 L.W. at
4102 & n.4, in the face of the long established principle
that mandamus is not appropriate where a direct appeal
would lie, see, ¢.g.. Helstoski v. Megnor, 442 U5, 500,
505-D8 (1979); Ex perre Rowlgond, 104 U5, 604, 617
{1882, Accordingly, we conclude that the remand order at
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issue in the present case is not appealable be re-
viewed only by petition for mandamus.
® Our recent decision in Kard Koch \:tg Co. v. New

Yark Comvention Casrer D
TI06 o al.. slip op. 1431
Koch'™) is not 1o the con
court had remanded

selection provision ag
thai the conirovers

sprenl Corp., Mos. BT-
T b, 3, 1988) ("' Kari
ar! Kock, the distriet
interpreted a forum-
the parties as requiring
pibgared in siate court, 'We held
s\Eased on & district court's interpre-
Mizaglection clause i reviewable on ap-
hafl by mandamus, slip op. at 1436 & n.|,
relving gn nth Circuit's decision in Pelleport fnves-
rors, Jre. Fudcn Qualicy Thearres, fac,. 741 F.2d 273,
i | . 1984). Pelleport upheld appealakbility on the E
that part of the district court’s remand order
definitively ruled on the validity and meaning of the

! forum-selection agreement was a collateral order
$ that was final within the meaning of § 1291 and was ap-

1ation of a
p:nL"r ki

pealable under the Coken doctrine, Coken v. Bemeficial

Industrigl Loan Corp., 337 U5, 541, 546 (1949), The

availability of oppeal under the Cohen docirine distin-

. % guishes Kard Koch from this case. To be appealable under
. that doctrine, an order must, inter alia, ** “conclusively de-

termine [a collateral] disputed queston.” ™" Moses Cone,

450 U5, at 11 (quoting Coopers & Lybrand v. Livesay,

$ 437 LS, 452, 488 (1978)). In the present case, unlike Kerd
Kach, there s nothing conclusive about the distriet court's

@ order. In Karf Kock. the collateral dispute was whether the
merits of the litigazion should be decided in state court or

im federal cowrt; the district court, in remanding the matter

to state court, conclesively determined that issue, Here,

the collateral issue is whether the matter should be adjudi-

cated by an arbitrator. The district court did not, by re-
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manding to s1ate court, resolve thar i

cour determines that the pertinent the Superin-
tendent are strictly derived fromgbe s of Massau, and
thus are “‘commercial,” the itself wall be re-
quired, under the Supre s¢ of the Constitution,
oy order arbiiration pa the Convention. Accofd-
ingly, we conclude wn-remand order here
is not & final or in the mezning of Cohen, and
hence, if acco Thermiron and Cohill, |5 not re-

practice is to decline 1o trear im-
as peations for mandamus, see gener-
AT, Scan Associares v. Tecknicare Corp.
. 9ad (2d Cir. 1983), we believe this case war-
departure from that practice, for there is a strong

Qﬂ intesest in promating the Superiniendeni’s efficient

formance of his official duties. The resolution of the
present case, which was removed from state court more
than rwo-and-one-hall vears ago, has already been andaly
delaved. We prefer not to prolong matters further by re-
guiring the pamies to file pew papers in order 10 obiain re-
wigw by means of mandamus. Accordingly, we tremt
Ardra’s appeal as a mandamus petition, and torn o the

[METILE.

H. The Merits

Mandamus is an extraordinary writ that has been ssued
1o a federal court oaly “* ‘1o confine an inferior court (o a
lawful exercise of its prescribed jurisdiction or to compel it
to exercise its authority when it is its duty to do so." " WY
i, Limived Stares, 389 LS. 90, 95 (19671 (quoting Roche v
Evaporared Milk Associarion, 319 U5, 21, 26 (1543},
The writ is available only when there has been a ** “usurpa-
tipn of judictal power® or a clear abuse of discretion.™
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Schisgenheuf v. Holder, 3779 U.5. 104, 11 iquoting
Bankers Life & Casualty Co. v. Hi
J83 (1953)). We find no lack m‘
non here.

Although Thermiron, whi 'nrn‘.h a remand on
grounds that were ::lu.f the district court’s
power, seemed o rule b at a district court lacked
the power ta rmmh‘l 1o state court for any reason
mhtuhmnupr § 144T(c), see 43 U5 at 345 &

w.-:lrm state to federal court
urt's jurisdiction may not be re-

] reasons not authorzed by the
te'"); id. at 351, Cohilf reveals that the
for remand are not 5o limited. In Cohill,
Iving one federal claim and several pendent
w claims was removed from state court to federal
1 when the plainiiffs withdrew the federal claim, the
istrict court remanded the pendent claims 1o state court,

$ ‘Shuthermﬂhﬂnm been improvident or wathout ju-

.9 (“cases p
within the

risdiction, this remand was not one provided for by
§ 1447(c). Menetheless, the Supreme Court upheld the
Third Circuit’s denial of the defendants” mandamus peri-
tion, ruling that since the district court undoubtedly had
the power, ance all federal claims were gane, 1o decline 1o
enitertain the suit by dismissing the pendent claims, it had
the imherent power to decline by remanding those clames o
siate court, 56 U.S.L.W. at 4104-05. Since the remowval
served the same principles, L&, "SCONOMY, cOnVeRience,
fairness, and comity,” that underlay the court™s power 10
decline wo exercise pendent jurisdiction, the Cohill Court
concloded that remand was not precluded either by
§ 1847(d) or by Thermirom, 56 US. LW, at 4105,

By the same line of reasoning, we conclude that if a dis-
trict court has the power 1o dismiss an action on groomds
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of abstention it has 1the powes 1o
on those grounds. It is plain that i
slances the court may dismiss
Burford, 319 U5, at 334; see v Moses Cone, 460
LL.5. at 15-16; Colorado Ri <5, ot 81719, for it is
“well settied thay a dist is ‘under no compulsion
o exercise [irs] jur Y .+« » where the contro-
versy may be expeditiously in the state
court,” Will v, Calvgrt Fire Insurgnce Co,, 437 1.5, 655,
Bb2-63 {1978)iqoguing Brillkars v, Excess Insurgnce Co.,
@ 11942)). The very goals reflected in the
faf Y€ court may dismiss on grounds of absten-
s that when the district court has decided
d-hear a removed case on grounds of abstention, it
ot dismiss but may instead remand. For example,
ion pursaant o Burford is designed 10 avoad fed-

court interlerence with specialired ongoing siate regu-

ry schemes, see 119 U.S. ar 327; a dismissal pursuani

o Coforada River s designed 10 promoie * ‘conservarion
of judicial resources and comprehensive disposation of liti-
gation,' ' 424 U.5. ai 817 iquoting Kerovesr Manufociur.
ing Co. v. C-0-Two Fire Equipment Co., 342 U.5. 180,
B3 (19527). All of thess goals are likely 1o be furthered by
remanding a removed action o siate court, thereby ac-
commodating the values of economy, convenience, and
comity, and avoiding the delay involved in dismissing the
federal litigarion and requinng the parties to start anew in
the very court tn which they initially began, Thus, s Map-
for v. Case & MoGrath, Ing., 585 F.2d 557, 565 (2d Cir.
F578Y, we stated that “‘abstention can be exercised through
remand, assuring an adjudication of the state law issues in
the pending action without risk of defay, That is the indi-
cated course where, as here, the state law is uncertain and
its resolution a matter of concern 1o the state.” In sum, we
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conclude that when the district court m 't by abstain
from adjudicating a removed case, POWEr (D re-
mand the case to staie cour.,

Finally, we conclude that Iving decision o ab-
stain in the present case an abuse of discretion.
We have noted that | 5 *' "complex adminisira-
tive and judicial sys gulating and bguidating do-
MESE insurance YU is the wpe of regoulatory
scheme that wa ous consideration of abstention
ore the court is a novel one. Law En-
Co. v. Corcoran, 807 F.21d 38, 4344
i2d il iquoting Levw v. Lewiy, 635 F.2d 5960, 963

f‘.()lim (abstention appropriate even where novel
igpn involved interplay between insurance law and
lawh), cert. denied, 107 5. Ci. 1896 (1987). Under
York law, the Superintendent’s power to collect on
ufafce Lgrecmenls entered tato by a lguidated com-
pany is a matter of no little concern, for policy holders
have no direct right of action against reinsurers; only the
Superintendent, a8 liquidator. can fecover from the rein-
surer. Skandie America Reinsnurance Corp, v Schenk, 441
F. Supp. 715, 724 (5.0.N.Y. 1977); see MN.Y. Ins. Law
§ 7205, The extent to which the Superintendent is able 1o
collect thus affects the degree 1o which the insalvent fsur-
er's estate will have assets sufficient to satisfy the claims of
its creditors, I 15 clear that these questions are Important
o the state regulatory scheme and that the scope of the Su-
pertniendent’s power, insolar as i1 & pertinent 1o this case,
has not yet been resolved by the state courts. Accordingly,
the district court’s decision to abstain appears to fit partic-
ularly well within the Burford poal of avoiding interfer-
ence with specialized state regulatory schemes. In all the
circumstances, we conclude thar there has besn no abuse
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