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. ~ ... , 
t - ' ,.' . 
: ' United Nadoni ' Arbitration . 
t:.nvenilon - Non.8liJWbl7 NAi '. "'1IlI - BI,ht of AttaeluDetlt .'; 
~""lainlUl Intel'mat ~n4 defell. 
ailnla, lorel,n natlo""" entered . 
IlIte an a,reenlent ·.Ior .1_lnl 
;l&1ntUI'I .vee"llor a term 01 ftve 
~. The 1_ alteelBeat coli· . 
Wiled an arbltratl •• !' claliie. J)6.~' , 
llillilanta delanltlld III .llullIlIl' :.. 
· J&,menla, and plahltUf termblat,.. . 
eel the charterhlre &lid . ohtallled 
~ tix parle atiadlJilelit : ..... 

,·ltaIn.t delendu'-}or),'m.'1 dlle. . 
tW plaintUI moved U' IlOIIltniI 
·tII. aUachment. alill " lJlpdled ' .' 
hem a 8peclat Term mer palit. ' 
iii; delendanla' reqlhlf' '~jI ' arbl" .. 
thUon and .ta,tnr : the .':.\I<:tl.1I 
pendln, arbllratlori • . In Jriintbit '. 
the delendanla' motloD, ' S)teelal 
'term relied. UPOD tw provtllon. 
at the United Natlolil OoDYeritlell 

r lill tile a-pltloli ibd i.:1Ii.r/)e; 
; iii eDt 01 Forel •• Arbitrable 
: Aw&r4l. The countrlee of' whieli 
· the partlee were natl.naIa 
' IIOt . Convention .I~rlee. '1" iii;'" '] 
· Appellate DlvI.loII re.e~ aaa-
4eclared: "80 I.r . AI appearl; . 

; there II 1I0thln,ln fW U.N. 0.11. 
'tt6ntlOn willeh pl'eCludee attacla· > 

lIIent; althou,b It requtrM thilt ,,;. 
!tatlon. which . ar.e . Ilinainle" .:. 

: provide 'or eilloreeinent .1 arbl. '.' 
iratlon awardl 1i1. Ihli ... pectlvii .' 

· cOIIntrle.. The ratl.lI&le.f ()ooper . 
· II that lipate..,. ...u. .. WtlI apo :. 
~~ioprtateI1 provide I.r Mburltt : 
:101' luelli en'orcement; "Ubollt ':~ 
~teJltdlMent .ttaelubeat. ~ '.: 
"V the eUeet 01 tIaoi6 pro~10111i . ; : 

1 canDOt' be . hIildba, ill tlilt · :-
' . It llitmiiii Ii l ___ filL: It . , :' 
t b .. "eU·ijj" ... ·,Wiorile W " :.' 

blltatlon • .,... ~t it".l. ) 
!iii III Al-k6iIttBil'·. ~liclli"I&iiiS":" 

..,. itate. litteriJIar *1iI b.t hay. . 
, the benefit ot the <J..YU ...... etli 
\'oreement provtl ...... " , . . , . 

t , 
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Decided JWle 11 • .11 .. 

, Before lC"1""""""" I.P.: a.....u.r. 
em. lCcuaal and W..u..m.. u. 

'. Appeal b7 tho platnillf.appellut 
. m an order of Ih. ~upreme Court, 

M .... York Count7 (Barf ..... Gobel, 
I .). enter.d on Dec. 2. 118& which 4. 
DIed plalntllrl mollon 10 conllrm a 
nor e:t pClrl~ order of attAchment 

&Jaln.t delendantl. granted d.f.D· 
daht.' request to compel arbitration 
and Itayod the acllon pe::dtnr sueb 
.Wtrallon. . . _ : . . 

. t Mlcha.1 Baydi, of eo_I ' til. : 
tiMhard Cerlck "Ith bini OD lhe i.rWi ' 
I..,ba P.relng.r .. P"'ket, .. I ..... . " 
..,.) lor the platntlff·apj>ellanL '. . " 

, mlaa M. Purll"'''' of counHl (J" . 
A. Greenbaum "lth hei- on th. brt.I: . 
tiMly .. BaIllie, atlOmeyl) for tie " 
.... ndant.·r •• ponden ... ., 

r.....1. -~i·~:· 
lDc:.~)." .... . ' 

atlOll wllb III priDdpaI .... ~ 
_'-.. ....... wl&. wboee pcl ., . 
.... t 10 the """enrolnr v .... U4·" ....... 
Fortltude. and delelldant Arc_ 
LA. (Argocoan). an Argentln. c~· . 
ration with It. principal place of bl!al· 
n... In Arc.nUna, .nt.red Into a 
wrltt.n agreement In New York City 
on May i. 198i und.r which .ald v.· 
eel w .. le .. ed to Argoc.an for flv. 
y.arl lubject to leml·monthly pa7-
m.nt. on terml I.t forth In Ih. 
acreemenl. 

The arrooment COlltalne4 an ,..-bl­
ttation clauae aa tollow.: 

''That .""uld any dl.pute ar~ be;" 
tw •• n Ownera and the Cbart.",ra, · 
tbe matt.r In dI.Ipute .hell · 1M. re' 
terred to three persone at New York. 
one to be appointed by each of Ih.· 
partie. hereto. and the third by the 
two ao choaen; their decree. o~ that of. 
any two 01 them • • hall be IInal. and 
tor the purpo.e of entorcine &.D7 ·. 
award. thia agreement I1'\&Y be mad., 
a rul. 01 the court. Th. ArQIIf.lor~ 
ahall be commercial men." 

By al-roement dated May H. l'U, 
delendant Andre C. Marc... (Mar, 
c ... ). IL cltl.en and domiciliary of Ar· 
r.nUna and the .010 .harehold.r Q! 
Ar,oce ..... execul.d In wrltllll ~ tr' 
revocable uncondillonal guarantee' ot 
Arroce .... •• obligation ,!nder Ih. 
ILrr •• menL Th. ruaranlH contatned 
no arbitration claUH, ' 

By Mparat. _mont, IAtormar 
and It •• 01 •• harehold.r Calvin 
Chenr. entered lnto a J01nt venture 
wllh Arrocean and Marc.... call1n( . 
lor the lormatlon 01 Fortltud. Ma. 
rtn. Corp .• owned IllIy·lllty by Cbenr 
and Marc .... Cia .... 10 01. tb, joint 
v.ntur. arrllm ... t Included a broa4 
arbitration cia ..... ubj.cU.., all "dta. 
puter.) Arl.lnr under tbl. Arr.,. 
ment" to arbltraUon In New York 
pur.uant to the rule. 01 the Amorl~&II 
Arbitration Aeaoclatlon. By "parale 
I.tter arreement 01 the .ame date, 
ebenr and Marc... arreed, In part, 
tbat Intermar w .. to relmburN Ar- . 
roc:aan lor DO percent 01 any loua up 
to ,17D per day .... taln.d lIy Arp 
c.an In the lirat two y ..... 0/ tba 
charterparty &lid that Arroc:ean " .. . 
to r.tmburM Intermar lor DO percent . 
olthe net pro lit. up to ,lTD pel' da7-tzi . 
Ita /trat two year •. The I.lter .......... 
",ent doe. not contain &II arbltralloq ' 
claUM. . .. 

Arrocean 1&lled to pay chart~lIII'. 
atter AuC. 1D. lUD. Intermar declared . 
Arrocean In delault on Au,. DO; ~ . 
te=lnaled the charterparly for 1IOIl, 
payment ot a.p~ 6. " L' • • ., i ~.o..:,.. .... " ; 

Intermar then 10UCllt and oblallied" 
Ih' ",blect ex P&f\' on\04' 9f attach. : 
menl In the anlount 01 un.700 pl ... ..,l, 
Inter •• t. lor a total 01 U01 .738; . 
aralnat Argocean and Marc .... Inter· 
mar'. ex parte papen .... rt.d Ihat . 
Ar(ocean wu not authorized to do 
bUJtne~s ~n New York anct that Mar­
cu. wu a non· resident, non·domlcSU: . 
ary. thu. authorizing attAchm.nl .· 
(CPLR 6201). 

Th. 8herlll levied under tb. al· . 
tachment. although It dOlO nol ap­
pear whether the bank account. 
levied upon were tho .. 01 ArCocean 
or Marc.... or jolnUy owned. IlIler· . 
mar then moved to confirm the al­
tachment . Arlceean oppal,d, ' 
ar(Ulnr that the dl.pute IV" lubl.ct . 
to arbltraUon which w .. cover.4 b{ 
the United Natlone Conventlo" oq lhe 
aecomillon and Enlorcement of For· 
elm Arbitrable awarda (U.N. Coli' 
v.ntlon) and. therelore. nol lubject to 
pre-arbitration aUachment, cllln, 
Cooper u. Atelier. d. la Motobeca .... 
SA. (D7 NY 2d t08). Argocean furth.r 
arrued that while Illtermar did COli' 
duct b ... lne .. In New. YOfk, II 11''' 
barred /rom maintaining Ih,!a .~!lOlj,S 
und.r Bu.lne .. CorporaUOII· Law ' 
§U12(a). beca .... It had nol fO~1 : 
quall/ted to do bUllne.1 III thlll I~ 
Arrocean alIa contended ·.llIal pl&l!l'\ 
tiff could not aucceed on the morlta 
becauae Ita claim w .. ov.ralale" &114 
that Int.rmer had laUed 10 JIve d., 
lendant. credit lor varIQi\. pay·,. 
m.nl .. u required by the .,ne1llfJ!L . .  
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Kc:nover. Arr9Cea.n aHeced that It. 
~ oouaterclalm. would exceed Inter­
...... claim •. Finally. delendanta ... 
~ Ihat there w .. no In pereonam . 
o;;r quaaJ In rem Jurl.sdlctlon over 
thom .. they m.rely maintained 
bank account. tn Ne'" York and came 

· to New Yor~ only to ex~cute the 
acreementa Which had been negotiat. 
ed In lull In Argentina. Delendanta 
further ~.erted that Argocean had 
demanded arbitration and appotnted 
Ita arblt.ator. requiring Ihat Inter. 
mar be compeqed to arbitrate and 
that thla matter be Itayed pendtn' 
arbitration. 
'. 8pecllll Terlll denied ·. Intermar·. 

' /notion 10 ~nllrm the attachmeat, 
"anted dol.nd&ljta· roque.t to .tay 
tho action and compel arbltrall"", 
and directed lhat the attachment 
conttnue only until the arbitration 
panel be convened. Relyln, llpon 000-
p"" (.upra). SpeCial T.rm hold that 
tbe attachment could not .urvlve tbe 
convonlnr 01 Ibe arbitration panel bo. 
ca .... 01 Ihe acroom.nt betw .. n In. 
termar and Argoc.an to arbitrate. It 

· alao belcllhat tb. eame prinCiple ap. 
pUecl to Marcua becauae bo bad par. 
tlclpaled In tbe arbitration albeit he 
"'.. not lubJeot to tbe arbitration 
'IT.emenl· . 

· In our vie,.,. 8P!'clal Term errod tn 
relying UPOIl C~ (.upra) . That 
caee Involv.d a dl.pute betw.ell 
Am.rtcan and ",""ncb partl ••• botb 01 
wboae nalloM w.re .Imatorl .. to tbo 
U.N. Conv~nt1on. However. the co .. n­
Irl.. In whlcb tbe parll.. to tbe 
acroemen~ bore In dl.put. r .. ld. 
and do buatnUli are not .I(O&torl" to 
tb. U.N, Conyenllon. 80 lar .. &p-· pear.. th.re Ia · polhlO( In Ibo U.N. 

· CoPvenlion wbl04 prechide. attach. 
· ment, allbouib 1\ requli.. tbat ... _ 
,.Uo,,:, wlllc/l are .Ipatorle. provide 

for . • nI9ro.m'lIl 01 'arbllralloll 
awarda by tb. roapeotlve countrl ... 
The rational, 01 0OOP"" II that tb. 
.I(O&lary natloD.l will appropriately 
provld. lor ,"curlty lor .ucb .nlorc.­
mellt, wllbout proJud""ent attacb-

· menl What.ver Iho olloet 01 tbooe 
· prov"I ..... tbey cannot be binding III 
thl ...... 1/ Inlormar I •• ucco .. tu!, It 

· will hav. to 'Ut to .nlorc. tho arbi­
~atloll award q&tn.ot d.l.ndaIIU III 

· ArgOlltlna, .. DOQ-,llD&tory .t&te. In·' 
IlI'1I1ar will nol have tb. benelll 0/ 
lb. Collven!lon', oDIorcem.nt provl­
.10IIa. (See I'olocl&rome. hoc. t>. Oopol 

. 09- Ltd .• 017 " , 2d 0l2, wber. \be ....... 
/III 01 Ihe CoP"",UOII did IlOl tnun 

. bel.... Ih. aGcualOIl 01 Ibe UPitod 
_~\~~.. to Ibe. ColIvention.) 

~;;M"["'Y"', loderlo! "-W ~2PII!lI, mil 
··lIdb ... New York IIt&la 00,," ectlOQ, 
· ~ Ib!J." ,. ~·':'"\~I"'. ,"Ctlon (Wr­
~,..;, t>.- J[4n1georgN L'IIU Inc .• .. NY 
. 2d ITI) . Th. t.".ral court •. applJln, 

marltlm. law. have permltt.d ai­
tacbm.nl ev.q III c .... where arbl­
tratJon wu directed., subject to the 
tl.N. Conv.ntion, u noted In C~ 
and tb. c .... cited tberelll (.upra. 07 
NY 2d at 410; H. aleo tb. dl ... nllll, 

.' oplDlon at pp. UH7) . . 
AllbouJb nol appllcabl. to Ibl. 

· _ 1I1~ polabl, Ibat lb. New York 
8tata Lorialailif' baa am.Dd~d 
CPLR 71102, ol/actlve Jan. 1. 1 .... 10 
allow prejud""alll attachment III ar­
bi\fatlall c.... "bul ollly upon lb. 
IfOIIIId Illat Ih. award to whlcb tba 
appllct.nl may be entitled ma,. be 
rellll",ed In,ttegtual ,.,llbout .ucb 
provlalollal" rella'." (1. 1NG, c. :w.) 

PrIor N.w York c ..... r.liilll 011 

· Cooper (,upra). bav •• "pllcltlyllOlod 
, lbat Ib, partl .. to Iho agreementa re-
· qulj'\n, arbitration w.r. realdeDta of 
al~lory natiolll (l"aberVe 1M ........ 
IloIoaI t>. DlPI .... lot AD :lei 2lII; Bu.\ 

"' t>_ But ..... Silk /1Id ... hiu LI4 .• 112 AD 
: :IeI 110) • . , " -

"il}" ' '. : ~ 1 

~'-l'U4 ~ 10 ¥arcua individual­
\~ 17\ 11- ' cl\llllOl be compelled to arlll-

1ti,If., Ii)' v~u. _of lb. arblt,ratiOll 
, • ~.,,.,,. III I"~ ...,-."",.nt. aIIIca Ibore 
J Ia '.Iicl ,..l>lln,II0'l· provlalon In bla lal­
." ler Jll&l"anle.1II( per/ormanc. (Pro­
, . 11II1II..... SleeI 00. 01 mlMII II. S' 
.' . lI'I"'1ICC!M ~ D.,:ltt F 8upp 200). Kar­,. PIM b., MV,," 1I0IQanded arbltratloA. 
'.~ altllourb I ep.clal T.rm cOllclud.d 
..~, .. . ,' " 

that h. bad partiCipated In tbe arbI­
trallon. Moreover. It I. noled tbal be 
maintains there I. a lack 01 jurladlc­
tlon over him. The. U.N. Convention 
CaMot apply to Marcus. Attacbment 
u a,alnat bl. property was proper. 

There I. no merit 10 de/endanta' 
claim lhat plalntllt I. doln( bUllneu 
In New York without havlnr quali­
fIed 10 do eo. and thus I. barred trom 
brln(lng thla action und.r Bualn_ 
Corporation Law ~1312. The lacta 
t hat plalnUrr maintains bank ac­
counts In New York and that the de­
fault noliees emanated rrom New 
York. ~here the agreements were ne~ 
roUated and executed. are inauffl. 
dent to require such authorization. 
Moreov.r. tbl. delect I. curable, II 
n.c ...... y. durin, the pendency 0/ 
thla aclloD (Paper Jla,n./ach.Ter. Co. 
u. BI.s Paper Co .• Inc .• Be Mlac 2d I~I . 
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The d'-Pute between the partlee .. 
In wbether plalntlfr. claim .. oyer- ' 
ltated I. not a crow>d for denylD(, 
attachment, Sufficient appean In .... ' 
cIIcate that plalntlfrl claim bu merit ' 
and that plaintiff 'wlU IUCceed on tIM 
multi and would be entitled to a 
money Judrment a,aI ... t defendanla, 
Ia exce&l of all counterclalmo (CPLa 

' 1201, 0212(a )) . Def.nd ...... ' counter· 
clalmo have DOt yet been auerted 
linee defendant. have not yet aD­

Iwered. 
Defendanla' claim tbat our cOurU 

have DO Jurlacllctlon over them I. ~ 
without meriL They came to New 
York to execute the arreemont .. and 
provided lor paym.nt. to be made 
and dlaputea to be arbitrated ....... 
They purpoaely availed themaolvlI ' 
0/ the prlvll.,ea of tranaactln, buaI· 
noaa bere (HI F' .... hltm Wig_ v. p_ . 
HClmmon<i Advm-llojllg, a2 NY 2d 611; ' 
It alao appear. that the ... ,otlatlona 
occurred In New York (Long! .... 
W'ttnauor v. Barnes " RmneckfS, 11 
NY 2d "I; George Eeillm' " Co. v. " 
SCh"'ClTU, U NY 2d Sta). 

Accordlnr!y, the order, Supre .... , 
Court, Ne. York County (Hort_ , 
Gokl, I .J, entered Dec. 2, 1880, den7'1 
ID( p!alntlff'. motion to coDtirm a 
prior ex parte order of IIltachlllal i 

'. aratnat defondanla, rrant .... dof-l 
.. ,,' dalila' re'lueal to COlllpe! arbltr.uo. 

at Ih. partl .. ' dllpute, .taylnr lilia' 
action pendlD( .uch arbitration and 1 
cllrectlnr Ibat the prior order at at· i 
tachment continue only until the ...... i 
v .... nr of Ibe arbitration _I at 1 

. wblcb time lb. altacbment .u In g. ' 

ptro upon IOttiement of a .ubaoq .... ' 
order, .hould be modified on tb. Jaw 
In Ihe extent of rrantln, plaintiff' • 
motion 10 coofIrm tbe attacbm..t I 
and vacatln, the lint, HCODCI and 
third decretal perarrapha of aaId 01" : 
der, and u 10 modified, .houlcl GUIer- : 
wlee be atf\nDed. wllb coati. ' , 
AII~, \ 
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