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Diecided Jusa 19, 1988

Bafore Kupferman, JP. Bandler,
Kaasal und Wallach, JJ.

Appesl by the plaintiff-appeilast
an arder of the Buprems Courl,
York County (Hortenss Gabel,
J.}, éntered on Dec. 1, 1988 which de-
plalntiifs motlon to conflrm &
ex parie order of atthshmant
defendania, grantsd defen-

BA (Argocean), &n Argenilng corpe-
raticn with its principal place of busi-
pess in Argentions, entered inlo &
-ﬂum.'r-mlnﬂﬂfﬂim
on May 4, 1984 under which said ves-
el was leased 1o Argocean for flve

Ey AfToement.
and Its sols shareholdesr Calvig
iuhm entered Inlc & jolnt venlurs
Argocean and Marcus, !
for tha formation of rmﬂﬁ‘:
m Corp., owned ffty-fifiy

Argocean falled Lo pay chartarhirs
after Aug. I8, 1683 Intermar deciared
in defsult on Aug. 36, and
terminated ihe chartarparty for nomp-
ayment of Sepl. B . o ool asidiesud
then sought and obtalned ™
the pubject ex parte order of attach-
maet In the amount of §1T8,700 phas |
interest, for & total of §301,.T38,
agalast Argocean and Marcus. Inier-
mAr'S X parts papers asserted that
Argocean wiaa pol suthorized to da
busiress in Mew York and ihat Mar-
cus was & non-realdenl, non-damisiil-
ary, thus authorizing silachment
(CFLR 8301).

The Bheriff levied under the af-
inchment, although I doss mol ap-
pear whether the bank ascounta
lewied upon were ihoss of Argocesn
or Marcus, or jolatly cwned. Inter-
mar then moved to confirm the at-
tachment. Argocean opposed,
arguing that the dispule was subjest .
to arbitration which wes covered by
the United Natlons Convenlian on tha
Recognition and Enforcemant af For-
algn Arblirable sawards (UM, Con-
vention) and, Lherefore, nol subjest o
pre-arbliration attachmeni, clilag
Cooper v Aleliers de [a Motobscand,
S.A. (87 NY 2d 408). Argocean further
argued ihai while Intermar did con-
duel business i New York, It was
barred from malnlaloisg (his agtbong:
undsr Business Corporailon Law:
§1312in), becauss it had oot formally
gualifisd Lo do business in thia
Argocean alsc contended thai plan-
i could nol succssd om the marits
becausé |ts clalm was oversiaied and
that Istermar had falled b give din
fendants credit for various pay-

ments, &8 reguired by the agresment.
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Morsover, Argocean alleged that j1s
eoumierciaime would exceed Imber-
mar'y clalma. Finally, delendanis as-
#eried thal ihere was no in personam

quasl in rem jurlsdiction over
tham as they merely malniningd
bank accounts in New York and camg
o New York only to execute the

demandcd arbitration and appolnied
its arbitrator, requiring that Inter.
mar be compellsd o arblirate and
thal this matter be stayed pending
arbitraiion

Special Term denled Inlermar's
Mmolion 10 confirm the aitschment,
Eranied defondants’ request to stay
the action and compel arbitratios,
and directed thal the altachment
contloue only wunill the arbitration
panei be convened. Relying upon Coe-
per (supra), Special Term held thai
the sttachment could not survive Lhe
convening of the arbliration panel be-
cause of (he agreament betwesn l&-
termar and Argocean to arbitrate. I
also beld thal the same principle ap-
plied to Marous because he had par-
Helpated In the arbitration albsll he
Wil nol subjest to ihe arbitration
AETesment.

In our view, Bpectal Term erred In

relying
cass Involved a dispute betwassn

upon Cooper (supraj, Thai ..m?.mmlﬂ“ﬂ
Amaerican and French parties, bothof !

rlu-unmrnﬂnmrhlulh
UN. Conventlon, However, {he coun-
iriea In which the parijes. io the

tratbon. Moreover, |1 ls noled Lhat he

maintains there i a lack of jurisdic-
tlon over him. The UM. Conventlon

claim that plaiatiff |s doing business
in New York without having gquali-
fied 10 do so, and thus |a barred from
bringing this acllon under Business
Corporstion Law §131X The facts
ithal plaisiifl mainising bank &e-
counis kn New York and thal the de-
fault noiices emanated from New
Tork, where Lhe agreemenis were ne-
gotisied and execuled, are insuffl-
zlenl 1o require such authorizsibon
Morcover, this defect is curable, if
necessary, during the pendency of
Lhis scilon ( Poper Manufaciurers Co,
v, Bia Paper Co., Inc. 88 Misc 2d 53,
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York to executs the agreemants, and
provided for paymenis ic be mada
and disputes o be arbitrated hars

Hammond ddvertising, I NY 2d 88K
Ii alss appenrs thai the
cecurred in Mew York (Lomginss
Wiftnouer v, Borney &
NY 3d diY; Qeorpe Reiner d. (o) o
Schwaris, 41 NY 2d 843).
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Accordingly, the order, Suprems
Court, New York Counfy[Noriems
Gabel, J), entared Dec, 2, 1980, deny- |
ing plaimtiffs moffon jo-tonfirm a
prior &x paris grder of sttachmend
mmhuﬂdm!
ol the pariies* dispute, staying this:
acllan pending
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