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FELIC m its corporate capacity for collec
tion, Thesa cluims e therefore azsets of
the recevership

Accordingly,

IT 1S HEREBY ORDERED that the July
¥, 1996 and August 19, 1986 orders of
Magistrate Boyee are affirmed.
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April 10, %
Sucressar %hﬂm Ameri:
w".ﬁ foreign corporation

can
sought n for damages as

t YAmencen corporation e
agency contract with forelgn
Foreign eorpormtion moved to
r lack of subject matier jurisdie-

Dhstrict Court, Kram, J,, held

tontract betwesn American corpiration and
foreign corporation was mandstory and ap-
plied tn successor's mdemnification netion,
and thus distreet eourt lacked subject mat-
ter furisdiction (o conskler successor's
claim,

Mation to dismiss granted

Arhitration &=7.8

Arbitration/ forum  selection clause in
contract between American carporation wnd
foreign corporation, which explieitly provid-
ed that all conflicts i eonnection with or
arising from contract most be resolved by
arbitration in foreign jurisdiction or by ini-
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tiating suit in preselected foreign country,
wan mandatory  and  included action
brought by American corporation’s sucees-
sor seeking indemnification from foresgn
corporation for damages assessed against
American corporation resulting ngen-

Bryan 5.

e

Guthrie Aloxander & Fer-
A, Canter, Jeffrey 3, NHee-
York City, for defendant.

MEMORANDUM OPINION
AND ORDER

ERAM. Dizcriet Judge.

This action is brought under Bection 20a)
of the Poreign Sovereign Immunities Act
of 1976, 28 US.C. §§ 1380, 1391(0, 1441(d)
and 1602-1611. Plaintiff seeks indemnifi-
eation for damages assessed against plain-
tff resulting rem an agency contract with
defendant. This action is presently before
the Court on defendant’s motion to dismiss
for lack of subject mattor jurisdiction pur-
guant to Rule 12{(bW1) of the Federal Rules
of Ciwll Procedure. For the reascps set

forth below, defendunt's mation is gronted
and this action s dismissed.

FACTS

The following facts are as dlleged in the
complaint in this action, Plantdff East Eu-
rope, Ine (“East Europe"), o New York
Corporation, is o successor corporation o
East Europe [mport-Export, Ine, (“East
Europs I-E™. In December 1973, East
Europe |-E and defendant Transportmas-
chinen Export-Import Corporation (“TM")
entered inte an “Agency Contract” provid-
ing Tor East Europe I-E. as TM's exclusive
sgent in the United States, to import East
German MZ motorcyeles into the United
States to sell to domestic dealers.
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EAST, EUROPE, INC. v, TRANSPORTMASCHINEN EXP.-IMP,

Ciie ma 638 F Supp, 013 (S0AY. 1987

Section 15 of the East Europe/TM con-
tract contains the following conflicts reso-
lution cinuses:

L In ease of conflicts arsing from this

contractual relationship the law prevail-

ing in the country of the complainant will
be applied.

L All conflicts in connection with ar

arising from this cootract will be settled

by the Arbitration Court in Geneva—

Switzeriand or by the competent court an

[sic] the main place of business of de

fendant, according to choice of the com-

plaining party.

The contract also provided that the M2
motoreyeles would comply with United
States motorcycle safety standards. How-
ever, TM engineers advised East Europe

eomplance with the standards reguls

MEUEEIIW Eutﬂ:-

L
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the Lighting systems for the
unkess Esst-Europe 1-E prowided
rect Hghting systems.

agreed to provide
eycle with an

be the exciesive distributor of

cles within a seven state region

' estern United States. [n early

Byers brought an sction in the United

Distriet Court for the District of

* Maryland sesking damages agninst Fast

Europe 1-E for supplying nencomplying

MZ motoreyeles. The court fourd a breach

of East Europe [-E's contract with Byers

in that the imported MZ motorcyches did

not comply with certain federal mitorcycle

safety standamis and awarded Byers 8400,

00 in domages. See oo, Bpers Sons

me. v. Enst Europe fmport Erpori. Ine,
488 FSupp. 574, 587 (D.Md.1980),

East Europe, as East Europe 1-E's suc
cessor in interest on the contraet, initisted
this action in December 1985 by serving
the summons and complaint in sccordance
with the Foreign Soversign Immunities

not apply, (2) that this setion for mdemnifs
cation i8 pot timebarred as it & based on a
six year statute of limitations for indemni-
fieatson which only began o run on East-
ern Europe’s satisfaction of Byers' judg-
ment againat it and (3] that TM's motion Lo
dismiss should be treated as o motion for
summary judgment as there are penuine
issues of fact in dispute.

DISCUSSION

Purties to & cootract may agres in ad-
vance to submit to the jorsdiction of a
given court. The Bremen v Zapaia OfF
Shore Co., 407 UE. 1, 10-11, 52 5.Cr 180T,
1913, &2 [.Ed.2d 513 (1972); M. Lowen-
gfein & Song fme v Asstin, 430 FSapp.
B4, B45 (RDN.Y.197T7 It is well settled
that federal courts in New York give full
force and effect to such consent to jurisdic-
tion classes, Nationa! Epuipment Rental
r. Srukhent, 375 U5, 311, 215-18, B4 S.CL
411, 414, 11 LEd.2d 354 (1964}, unless the
resmting party can demonsirate that “en
foreement would be unreasonnble and un-
just, or that the clause was mvalid for such
reasons a8 fraud or overreaching.” SHense
r. imfersiafe Baliery Sysiem of Amerco,
Inc, BB3 F.2d T18, T21 {2d Cir.1882) (guot-
ing The Bremen, 407 US at 10-11, 52
53.CL ut 1913
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It is also well settbed that federal courts
favor arbitration and will give & [iberal
construction to arbitration clagses in con-
tracts. See Moses H. Cone Memorial Hos-
pital v Mercury Consfruction Corp., 460
LS. 1, 24-25, 103 5.0t 927, 941. T4 LEd 24
TEE (19B8); Seguros Banvenes v 575 Ol
ver Drescher, 761 F.2d B55, 862 (2d Gir.
3,51

Furthermore, the Eastern Europe/TM
contract falls within the Convention on the
Recognition and Enforcement of Arbitral
Awards of which bath the United States
and East Germany are members. The Con-
vention provides:

The eourt of a Contracting State, when

seized of an action in & matter in respect
of which the parties have made an agres

ment within the meaning of this arti
shall, at the request of one of the

refer the parties to arbitration,
finds that the said agreement &
vabd, moperative or | of E
performed.
Conventian on the
forcement of Arbitral

and En-
June 10,

1858 &1 UST, 251 . Na, 6807, 330
UNTH 3. The ' pOlrE Eofi-

: W | , L 7
sion s fi the jurisdiction of its
eourts, il an arbitral swaed has
been

partses to the forum which they

have selected for resolution of their dis-

pute. Onee this has been done, netther

the Convention nor the United States Ar-

bitration Act provides for further judicial
involvement until & party specifically
ﬂﬂimﬁn'mpi‘nﬂ. Thes is in
contrast to Section 3§ of the United States
Arbitrntion Aet, 9 T.S.C. § &, which does
not reguire referral but specifically re-
quires a “stay [of] the trial of the action
untll such arbitration has been had W
pccordance with the terms of the apres-
ment.” The finality of the referral pro-
cedure, and the absence of any provision
for petention of jurisdsction, after refer-
ral by the court, indicates that dismissal
of the complamnt for lack of subject mat-
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tar furisdiction is the apgropriate remedy
under the Convention,

Sideriug, Ine. v. Compania dr Acero del
Paeifico, 453 F Supp. 22, 25 (5.D.N.Y.19T8)
As a result, it 8 well setiled

arbitrntion/ forum sebection e
here must be honored by the
the mvalidity of the cla Eastern

B 5. 0.04.Y.1983), and provides explicithy
it “[alll conflicts in connection with or
riging from " the contraet must be re-
solved (1) by arbitrotion in Geneva, or (2)
by initzating suit in the German Democratic
Republie. Eastern Europe’s claim in in-
demnity oriees from the Essiern
Europe/TM contract and therefore is cover-
ed by the uarbitration/forum selection
clause

This Court is therefore without jurisdic-
ton to hear Eastern Europe's claim, Be
couse the Court has determined that it
laeks jurisdiction o hear this action, it need
not resch the statute of fimitations issue.

Apcordingly, TH's motion to dismisa for
lsck of subject matter jurisdiction pursusnt
to REule 13bi1) of the Federal Ruoles of
Civil Procedure = granted, and this com-
plaint is dismissed,

50 DRDERED.
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