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tion of Count 1, the federal securities net
claim.

[41 Inm addition, the Court also compels
priitration of Count T, which ippears 1o
allege. in very vague and conclusory terms,
p RICO volation. After the details of thia
claim have been fleshed out in arbitention,
this coont moy be referred back o this
Court for resolution should the srbitrator
deteeming that thiz caim = not arbitrabbe
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Philippine bank which jpuarnteed
foans made by Amercsn corporation o
Philippine corporation brought suit against
American earporation, alleging frand and a
civil violation of the Racketeer Influenced
and Corrupt Organizations Ael.  American
corporation moved for stay of procesdings
pending arbitration and order compelling
arhiteathon. The Distriet Court, Edwnard
Wiinfeld, J.. held that: (1) bank which was
sigratory to loan agreement was bound by
itz prbitravion clogse, and (2) RICO elnim
was arbitmable, given preference for arhi-
trathon in international commereial context

Motion granted.

1. Arbhitration &=7.1

Guarantor which was signatory to loan
arreement contmiming  artairaton ol aune
wis-hound by clause.

2. Arhitratlon &=7.5

Claim by Philippine bank which guar-
anteed lopns made by Amercan corpora
tion that corporation violated Racketeer In-
fluenced and CorruptSrganizations Act,
predicated wupon cqrpfrition’s alleged
fravdulent use o mlE"Snd international
LE|rp|1.-u:1E and H}E! fa=lities, was arhitra-
ble under clizse gontained in loan agree
ment and, ondes” the Fedsral Arhitration
Act, riven preference for arbiteation in in
Lerpitiaml ecommerem] contexe. 9 U 5.C A
G Ret peqg: 18 UECA. § 1562 et seq.

Cichanowsez, Callan, Carcich & HReane
New York City, for plaintiff; Michasl J
Carcich Alfred F. Koller, New York City,
of counsel

Reboul, MacMurray, Hewitt, Mayrnard &
Krstol, New York Chy, for defendant
Wayne A, Cross, Susan L. Arinags, New
York Uity, of counsel,

OPINTON

EDWARD WEINFELD, District Judge.

Plaintiff, the Development Bank of the
Philippioes (“DVBP"), was the guarantor af
losns made by defendant Chemtex Frbers
Ine (“Chemtex") to Amercan Philippine
Fiber Industries Inc. ("AFFI"). Chemtex,
an American corporation [neorporated in
New York, is engaged in the business of
rendering techoical and engineering servic
es, including the design of plants and ma-
chinery for the manofocture of synthetic
fibers. APFI a corporntbon organized un-
dop the lnws of the I'l!r-puh]if af the F"h.i]i.p—
pirea, with its prinspul plase of basiness o
Maonitn, eontracted with Chemtex | 1976
for assistance in dismantling a used syn-
thethe fiher plant i Vieginia for reassembly
andl operntion m the Philippines, Chemtex
alsa agresd to provide finnneing for the
project through disbursements up 1o $5.1
millbon, receiving i exchange promissory
notes from APFl guarantesd in tormn by
DEF. APFl defaulted on some of the
notes, and paymient wos made by DBEP as
Euaranior.
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DBP alleges in this action that Chemiex
submitted false accounts of the disburse-
ments made by it on APFI's bekalf, and
sciks Lo recover maneys paid to Chembex
in wxeess of the amounts it actuslly dis-
bursed under theories of fraod and unjust
enrichment.  In addition, DBP alleges o
eivil wiolation of the Racketesr Influenced
and Corrupt Organizations Act [(RICO)'
predicnted upon Chemtex's alleged fraadu-
lent wse af the mails snd intermational tele-
phone and telex facilities. Chemtex moves,
imider the arbitration elavse eontafned in
the Loan Agreement, for a stay of proceed-
ings in this Court, and an order compeliing
the purties to wrbitrate their differences.
which DBP opposes.

[1] At the outset, DEP cloims that it, ns
the puarantor, wis nol & party 1o the con-
truet, and that the arbitration clagse is not
gpplicable to i* Thizs construction of the
contract is without substance. While the
agreement 18 i form a loan agreement
between the lender, Chemtex, and the bar-
rower, APFl, the guarantor, DBP, s a
signatory nnd a party fo the agreement.
DEP in addition, along with the other par-
ties, initmlled every pape. including the
page containing the warbitration els
The pravizion for giving notice ta
the contract lists the gusrantor, an
DBEFs addresa® DBP reles for
tion on the dm:mun of our E-nu als

the parises b0 this A pree
arbitralon ar such

i@ agree wilhn 10 dayve of ihe
el jo arbiirme, then in New York
Ciry the rudes of the Imemmarional
Chamber of Commerce. The agreemeni on
any arhwiration sward made heorunder shall
be final
Loan Agreement. Exhibin & 1o Affidavit of Rogha
Yarpi. al 19-20, para. L.

¥ Ao N

4. 523 F.d 527 (3d Cir. A975), nrl.dnui.-l-
LS, 1054, 96 5.0 THS, 46 L.EAZd 643 (1974)

Court of Appenls held that 3 gusrantor not
a sigmatory to & charfer party was not
bound by the arbitration clause in that
agreement. The guarantee wos embodied
in & separate document, which &id net in-
corporate the terms of the charter party.
The situation in this case = entively diffec-
ent; DBEP is a signatery to the agreement
containing the arbitration clause. The at-
tempt by DBP, a3 the guaranter, to remove
itself from the coniract is contradected by

are covered by the arbitration clause.

the document. As o party to the agres-
ment, = claims lﬂliﬂtlnfﬂ]ﬂbkf%o

[2] DBP further argues tha
elnim is not aubject to arhitrat]
Federnl Arbitration Aet
this proposition upon
Minereaa de Trimed
Duternadionnd foed |

Congress did not intend 1o leave in
nds of arbitrators. For this reason,
Court held, claims ander RICO do not
all within the sirong preference [or ards
tration over Htigation established by the
Fadernl Arbiteation Aet.’

Samiit A s sulbstantially weakened by the
recent decigion of the Supreme Court in
Mitswbishi Moters Corp, e Soler Chrys

5 578 Fhupp 366 (S.0UMLY.), affSd 745 F.2d 190
(2 Cie. 1984}

& Ser Adsmerican Safery Eguipemewr v LB Ma-
g, 391 F2d 821 (2d Cir 19881 Haumd v blobi
Xl Corp, 410 FSepp 10, 25 (S.DLNLY.1O78)
afifl, 550 F.24 68 (2d Cir.). crr drmiesd. 434 115
G4, od 5.Cy, sni 84 L Ed.3d 477 {i977); ser alw
Cobb v Lenas, 4588 F3d a1, 47 (Sch Cir 197401
Helfeabein v frermateensd fedus, fec, 438 F 24
FOEE, 1070 (Bl Cle ), cerc dfemieal S04 U5 872,
9 SCL &3 30 LEd3d 115 (19711 4 & E
Figank Pak Cr, v Mosremie (o, 398 F.24 700,
TiS=is (9th Cir, |9EL

T FUSC § 1, er seg
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fer-Plymouth, Ine® In Mitsubiwhe, the Su-
% preme Court rejected the rule in American
Safety where the antitrust claims sought to
be litignted arose in an international com-
mercial setting. In such a context, the
Ciowrt held, “concerns of intermational eomi-
ty, reapect for the eapacities af foreign and
transnationnl tribunals, and sensitivity to
the needs of the international commercial
system for predictability in the resolation
of disputes reguire that we enforce the
parties” agreement, even assuming that &
contrary result would be forthcoming in &
domestic context.™™ This case, ke Mitwn-
inghi nrises in the context of international
commerce; the desire for certainty and pre-
dictahility In istermational ecommercial
transactions s as compelling here as it was
for the Supreme Court in Milsubishi;
interest of the domestic community in
enforeement of the federal nnti-

a strong preference

tration Aet es
for arbi jch is to be given pre
E — U S0 3348, BT LEd.2d 444

10§ SEL ar 33585, ). The Hremes 1 Fapars
Co, 407 U, 1, 92 SCL 1907, 32

513 (1972 deffect given o Meem selee-
o chuse depriving Unated Stales ¢owrls ol
Jurisdiction in imernational makne lowage con

18 See e, Desn Winer Seymoldy, Trc, v By
—_— S e, 108 S0, T23H, B4 L Ed3d 1%R
(19B5Y, Seuntilamed Ciwp o, Kewirig, 465 L5 |,
04 SCe B52, ™ LEJd | (REE4E Moaes
M Cowr Meworial ospiial v Meroiery Oovinbrse-
faom 480 US. 1, J4-25 103 5O 927,
Qa] =42, T4 LEd2d 765 [1983),

1. See Schert v Alberno-Ciilver Co. 417 LS
£0é, S18-17, B4 5.0 2840, 208558 4] LEd2d
I (19T} (secariacs freud claim nst arbitrable
under dorsrstic |aw arbirsbie in mtermational
iransaction].

1 Al oral srgument upon the malon, cosnsed
Tor plaintifl suggested 1hal Article YI2)E) of 1bhe
Umnited Mations Conventian on the Eeongnition

sumptive effect in doubtful cases.'™ This

preference for asrbitration is sirem
in the international context.™ In %
the recent guidance provided by
prema Court in Mitsubisks, and
account the preference for
the international commerck

of plaintiff's cluims onder
L

wnd Esifudcement aof Arbirral Awards
Il UST. 2517, embadied in 9 USC § 301,
authorizes American cuarts 1@ hold thas RICD
cisima are moi srbitrabde a3 comirary 1o puhlic
policy, This argument misunderssands the rele-
vgnl  peovedon of the Convembon.  Artick
W2}k mares tha “Recognivien and emforce
iment ol o arbitral owasd may . be refused il
the compeient authority in the coantry whene
recognitien and enforecement s soaght finds
thaiz ... (b} The recogrition or enforcemenl il
the sward swauld e comirary to the public poli-
cy al thot coumry.” I1 UST, ai 2320, As this
lamguage makes clear, the provisos does nal
permal domestic aathorities po deny recourse io
srblranisn; I s directed insiead to the post-ar-
bitral wiape ot which an award B enforced by
domestic conirte.  The Supreme Court has ob-
served ihai “the efficacy of 1he arbiral process
requires ihai subsiontive review at the award-
enloreement sage remain mimimal™  bivsaint
s Medors Corp

imgusiry after conclusion of an arbitration pro-
ceeding. # & clear thas the Canvention does mot
contempdate the expression of lecal public pali
cy as a barrier io the arbiirability of clsims,

United States
Page 3 of 3





