
• 

• 

ORIEl\TAL CmDlERCIAL A..'1D SHIPPI:\G Y. ROSSEEL. N.V. 75 
CUe IU 609 F.5upp. 75 (D.C.S .Y. 1985) 

Reading the complaint as a whole, what 
is dear is that plaintiff violated her duty to 
serve Seal right honestly, faithfully and in 
its best interests by devising and carrying 
out a scheme whereby, without the knowl­
edge of her employer , Mama Tish's was 
enabled to obtain Sealright merchandise at 
a price lower than that at which Sealright 
would have been willing to sell it to Mama 
Tish's. Whatever may have been the rep­
resentations and promises by means of 
which defendant was induced to cooperate 
with plaintiff in carrying out her scheme to 
benefit Mama Tish's at the expense of Seal­
right they were made, not in furtherance of 
any duty owing to her employer, but in 
contravention thereof. What plaintiff is 
really complaining about is that defend­
ant's letter "let the cat out of the bag" by 
informing her employer of plaintiff's 
scheme. Hence, plaintiff's conduct (or mis­
conduct) which allegedly resulted in the 
termination of her employment by Seal­
right was not in making the representa­
tions and promises attributed to her by 
defendant, but in carrying out the scheme 
of which she was admittedly guilty. 

Defendant's motion to dismiss is well 
taken. Accordingly, IT IS HEREBY OR­
DERED that said motion be and the same 
is HEREBY SUSTAINED. 
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ORIENTAL COMMERCIAL AND SHIP­
PING CO., LTD. and Oriental Commer­
eial and Shipping Co. (U.K.) Ltd., 
Plaintiffs-Respondents , 

Y. 

ROSSEEL, N.V., Defendant·Petitioner. 

No. 84 Ciy. 7173 (PKL). 

United States District Court, 
S.D. New York. 

March 4, 1985. 

Party to dispute arising out of alleged 
breach of international oil purchase agree-

ment moved to compel arbitration, pursu­
ant to the Convention on the Recognition of 
Foreign Arbitral Awards and the United 
States Arbitration Act. The District Court, 
Leisure, J., held that: (l) by sending telex 
containing terms of the contract, including 
a provision for arbitration in New York 
City, seller e\;denced its intention to arbi­
trate disputes arising under that contract, 
and the arbitration clause was valid; (2) 
dispute concerning fundamental aspect of 
the contract, namely, alleged nonperform­
ance by a party and resulting damages, 
was dearly within scope of the arbitration 
clause; and (3) further factual development 
was necessary before the court could deter· 
mine whether a corporation which, though 
not a formal party to the contract, was 
related to corporate party, should itself be 
made a par ty to the arbitration proceeding 
under alter ego doctrine. 

Motion stayed. 

1. Arbitration <1=>82.5 

Threshold question under the Conven­
tion on the Recognition of Foreign Arbitral 
Awards is whether alleged arbitration 
agreement is valid. Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards, Art. II, subd. 3, 9 U.S. 
C.A. § 201 note. 

2. Federal Courts <1=>403 
Federal law governs interpretation, va­

lidity, and enforcement of an arbitration 
dause in contracts falling under the United 
States Arbitration Act [9 U.S.C.A. §§ 1-14, 
201-208). 

3. Arbitration ~7. 1 

Arbitration clauses must be interpret­
ed broadly, and all doubts as to whether 
dispute is encompassed by particular clause 
must be resolved in favor of arbitration, 
even where the problem is the construction 
of the contract language itself. 

.£. Arbitration <:::=6 
Parties to a contract can agree to set­

tle disputes arising thereunder by arbitra­
tion. 
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76 609 FEDERAL SUPPLE~tENT 

5. Arbitration ¢='7.1 
With respect to contracts governed by 

the United States Arbitration Act [9 U.S. 
e.A. §§ 1-14, 201-208], federal law. which 
governs whether the parties have agreed to 
arbitrate, requires the court to apply gener­
al contract principles and federal policy fa­
voring arbitration in such contracts. 

6. Arbitration 0<:=:>6 
Under Convention on the Recognition 

and Enforcement of Foreign Arbitral 
Awards (Art. II, subd. 3, 9 V.S.C.A. § 201 
note], agreement to arbitrate is "null and 
void" only when it is subject to internation­
ally recognized defenses such as duress, 
mistake. fraud. or waiver. or when it can­
tra\'enes fundamental policies of the forum 
nation. 

7. Arbitration ¢=o6 
"!'"ull and void" l:lnguage of the Con­

vention on the Rccog:nition and Enforc~ 
ment of Foreign Arbitral A ..... ards [Art.. II, 
subd. 3, 9 U.S.C.A. § 201 note1 must be 
read narro ..... ly, for the signatory nations 
have declared a general policy of enforcea­
bility of agreements to arbitrate. 

8. Arbitratio n <::=06 
In sending telex stating terms of oil 

pu rchase agreement ..... hich included pro\·i· 
sian. "Arbitration: If required in New 
York City," intention to arbitrate disputes 
arising under that contract was evidenced, 
and, in light of strong federal policy favor· 
ing arbitration and duly of the courts to 
implement intent of the p<'1rties al the time 
of contracting, arbitralion clause would be 
considered \'alid. 

9. Arbitration (!;;:o l.l 

Arbitration is a matter oi co ntract. and 
p3rties cannot be rl.'q uired to submit to 
arbitration any dislJute ..... hich they ha\'c not 
ag reed to ~ubmit. 

10. Arbitration C:=>7.1 

Doubts as to whether dispute is gov­
erned by a rbitration clausc shou ld be re­
soh'cd in favor of covcrage unless it may 
be said with positive assu rance that the 
clause is not susceptible of an interpreta· 
tion con'ring the asserted dispute. 

11. Arbitration ~7.7 
Disputes concerning fundamental as· 

pects of contract, such as alleged nonper­
fonnance by a party and resulting dam­
ages ...... ere clearly \1';thin scope of arbitra· 
tion clause contained in international oil 
purchase contract. 9 U.S.C.A. §§ 201 et 
seq., 206, 208; Convention on the Recogni­
tion and Enforcement of Foreign Arbitral 
Awards. Art. 11. subd. 3. 9 U.S.C.A. § 201 
note. 

12. Corporations <=>1.7(1 ) 
It was within pro\'ince of the district 

court to determine whether corporation, al­
though not formally a party to arbitration 
agreement contained in international oil 
purchase contract, should nonetheless be 
made a party to arbitration proceeding, un­
der alter ego doctrine, based upon relation­
sh ip to coporate party to the contract. 
Convention on the Recognition and En­
forcement of Foreign Arbitral Awards , 
Art.. II . subd. 3, 9 U.S.C.A. § 201 note. 

13. Arbitratio n <::=>7.3 
Ordinary contract and agency princi· 

pIes determine which pa~ies are bound by 
an arbitration agreement, and parties can 
become contractually bound even in ab­
sence of their signatu res. 

H. Corporations C=OI.5(1) 
To apply alter ~go doctrine to juslify 

disregard of corporate entity, court must 
determine that there is such unity of inter­
est and ownership that separate personali­
ties of the corporations no longer exist and 
that failu re to disregard corporate form 
"'ould result in fraud or injustice, though 
stringent shuwing is required before court 
will pierce the corporate veil. 

15. Corporations ~1.5( I) 
Courts do not libhtly disre~ard sepa· 

rate existence of related corporations, even 
in deference lO strong policy favoring arbi· 
tration of private commercial disputes. 

16. Corporations <i> 1.'(I) 

:-'fatter required furthe r factual devel­
opment bdore cou rt {'Qu Id determine 
whether a corporalion, tr.ough nol a formal 
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party to international oil purchase contract Rosseel served its Notice of [nlention to 
but neverthele5s related to a corpo rate par· Arbitrate upon Oriental U.K. and Oriental 
ty, should itself be made a party to arbitra· S.A. demanding arbitration under the con· 
tion proceeding. under alter ego doctrine. tract. Oriental S.A. responded with a peti-
9 U.S.C.A. §§ 201 et seq., 206, 208; Con· tion to stay arbitration in the Supreme 
-rention on the Recognition and Enforce- Court of the State of New York. Rosseel 
ment of Foreign Arbitral Awards, Art. II , removed the proceeding to this Court. 

subd. 3, 9 U.S.C .. -'.. § 201 note. The arbitration provision in the contract 

Baker & ~lcKenzie, New York City, for 
petitior.er Rosseel, N.V., Nancy Nelson, 
New York City, of counseL 

~lcLaughlin & Stern, Ballen and Ballen, 
Kew York City, for respondents Oriental 
Commercial and Shipping Co., Ltd. and Ori· 
ental Commercial and Shipping Co. (U.K.) 
Ltd., S. David Harrison, New York City, of 
counse l. 

ORDER 

LEISURE, District J udge: 

Defendant moves purs uant to Article 
11(3) of the Convention on the Recognition 
of Foreign Arbitral Awards ("Conven· 
tion"). 9 U.S.C. § 201 et seq. and 9 U.S.C. 
§ 206 to compel arbi tration , and pursuant 
to 9 L.S.C. §§ 206 and 208 for the appoint· 
ment of an arbitrator. 

Ros5eel »i.V. ("Rosseel"), a Belgian cor· 
porat;on. e!ltered into a contract to pur­
chase specified oil from Oriental Commer­
cial and Shipping Co. (U.K.) Ltd. ("Oriental 
U.K."). The oi l was apparently never deliv· 
ered and Rosseel alleges damages as a 
result. Oriental Commercial and Shipping 
Co., Ltd. ("Oriental S.A.") is a Saudi Ara­
bian company with headquarters in Jeddah, 
Saudi Arabia, and representative offices lo­
cated Loroughout the world . The Bokhari 
family owns both Oriental S.A. and Orien· 
tal U.K. but neither corporation owns 
shares of the other. Oriental S.A. was not 
a signatory to the contract of sale between 
Oriental U.K. and Rosseel. 

• Art icle II(J} of the Convention provides: 
The Court of 3 Contracting State. when se ized 

of an action in a mailer in respect of wh ich the 
panies have made 3n agreement within the 
meaning of this article, shall . at the request of 

is the only contract term here in dispute. 
Oriental U.K.'s telex to Rosseel stated the 
terms of the agreement which included the 
fo llowing provision: "Arbitration: If re­
quired in New York City." Oriental U.K. 
a nd Oriental S.A. claim that the wording of 
the phrase is insufficient to create an en­
forceable arbitration provision and chal­
lenge the scope of the provision. Addition· 
ally, Oriental S.A. claims the arbitration 
clause is enforceable, if at all, between 
Oriental U.K. and Rosseel only. This 
Court has jurisdiction under the Conven­
tion, implemented in 9 U.S.C. §§ 201 et seq. 
Validity of the .4rbitration Clause 

[1-3 J According to the Convention, the 
threshold question is whether the alleged 
arbitration agreement is valid: Federal 
law governs the interpretation, validity and 
enforcement of an arbitration clause in con­
tracts falling under the United States Arbi· 
tration Act, 9 U.S.C. §§ 1-14, 201-208 
(1982). s.A. Mineracao Da Trindade· 
Samitri u. Utah International, Inc., 576 
F.Supp. 566, 569 (S.D.N.Y.1983), affd, 745 
F.2d 190 (2d Cir.1984) (citing Prima Paint 
Corp. v. Flood & Conklin Mfg., 388 U.S. 
395, 403-405, 87 S.Ct. 1801, 1805-1806, 18 
L.Ed.2d 1270 (1967». Arbitration clauses 
must be interpreted broadly, and all doubts 
as to whether a dispute is encomp:lssed by 
a particular clause must be resolved in 
favor of arbitration, e"en where the prob· 
lem is the construction of the contract lan­
guage itself. Jloses H. Cone Memorial 
Hospital v. Jlerc'Ury Constnution Corp., 
460 U.S. I, 23-26, 103 S.Ct. 927, 941-942, 
74 L.Ed.2d 765 (1983) . 

one of the parties. refe. the parties 10 <lrbitr.J. 
tion. unless it finds that th~ agrument is null 
and void. inopt!rari\'e or incapable 01 being per­
formed. (Emphasis added). 
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[4-7] The parties to a contract can 
agree to settle disputes arising thereunder 
by arbitration. Federal law, which governs 
whether the parties have agreed to arbi· 
trate, sec Moses H. Cone Memorial Hospi· 
la~ 460 U.S. at 23-26, 103 S.Ct. at 941-942, 
requires the Court to apply general con· 
tract principles and the federal policy fa· 
\'oring arbitration in contracts governed by 
the United States Arbitration Act. See 
Hart Ski Mig. Co. v. Maschincnlabrik 
Hen necke, GmbH, 711 F.2d 845, 846 (8th 
Cir.19B3); Atlanta Shipping Corp. v. Che· 
mick·Flanders & Co., 463 F.Supp. 614, 
617 (S.D.N.Y.1978). Under the Convention, 
an agreement to arbitrate is "null and 
void" only when it is subject to internation­
ally recognized defenses such as duress, 
mistake, fraud or waiver, or when it contra­
venes fun damental policies of the forum 
nation. Rhone Mediterronee Compagnia 
v. Lauro, 712 F.2d 50, 53 (3d Cir.19B3). 
The "null and void" language of the Con· 
vention must be read narrowly. for the 
signatory nations have declared a general 
policy of enforceability of agreements to 
arbitrate. Id.. 

[S] Oriental U. K.'s telex contained the 
terms of the contract, including a pro\;sion 
for arbitration in New York City. In doing 
so, Oriental U.K. evidenced its intention to 
arbitrate disputes arising under that con­
tract. In light of the strong fede ral policy 
f"'o ring arbitration, and the duty oi the 
courts to implement the intent of the par· 
ties at the time of contracting, this Court 
holds that the arbitration clause in the can· 
tract is nllid. 

The Scope ollhe Arbitration Clause 
[9- 11) Arbitration is a matter of con· 

tract, and parties cannot be required to 
submit to arbitra tion any dispute which 
they have not agreed to submit. Refino ". 
Feuer Transportation. IIIC., 480 F.Supp. 
;:;62,567 n. 9 (S.D.N.Y.19i9), alrd, 633 F.2d 
205 (2d Ci r.1980). Here, the arbitration 
clacse is broad, limited only by the terms 
oi the contract and Oriental U.K.'s choice 
o( location (or the arbitration proceed· 
inbs-~ew York City. Doubts as to 

whether a dispute is go\"erned by an arbi­
tration clause should be resolved in favor 
of coverage unless it may be said with 
positive assurance that the clause is not 
susceptible of an interpretation that covers 
the asserted dispute. McAllister Bros. v. 
A & S Transportation Co .. 621 F.2d 519, 
522 (2d Cir.1980). Certainly disputes con­
cerning such fundamental aspects of the 
contract as alleged non·performance by a 
party and the resulting damages are within 
the scope of this arbitration clause. 

The Parties to the Arbitration Proceeding 

[12,13) It is within the province of this 
Court to determine whether Oriental S.A., 
although not formally a party to the arbi· 
tration agreement, should be made a party 
to the arbitration proceeding in addition to 
Rosseel and Oriental U.K. See Orion 
Shipping and Trading Co. v. Eastern 
Slates Petroleum Corp., 312 F.2d 299 (2d 
Cir.1963). Ordinary contract and agency 
principles determine which parties are 
bound by an arbitration agreement, and 
parties can become contractually bound ab­
sent their signatures. McAllister Bros., 
621 F .2d at 524; Fisser v. Intemational 
Bank, 282 F.2d 231, 233 (2d Cir.lg60). 

Rosseel suggests two theories to support 
its contention that Oriental S.A. should be 
made a party to the arbitration proceeding. 
The first is that Oriental U.K. is merely the 
alter ego of Oriental S.A. The second al· 
leges that Oriental U.K. acted as Oriental 
S.A.'s ;!gent in contracting with Rosseel. 
Rossecl claims that either theory .allows 
this Court to pierce the corporate veil and 
bind Oriental S.A. to the arbitration agree­
ment. 

[I~. IS) To apply the alter ego doctrine 
to justify the disregard of a corporate enti­
ty, the court must determine that there is 
such unity of interest and ownership that 
separa tc personalities of the corporations 
no longer exist, and that f:lilu re to dis­
regard the corporate form would resu lt in 
iraud or injustice. Flynt Distributing Co. 
r. Han·cy, 734 r'.2d 1389, 1393 (9th Cir. 
I aS4); acco rd F:I/C Finance Corp. t'. J/ur· 
phrfe, 6;)2 F.2d 413, 422 (5th Cir.19S0); 

; 
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A:\TO:\F:LLI v. DRUG E:\rORCDIE:\T AD)1I:-;. i9 
Cite a .. b09 F.supp. 79 (D.C.III. I'JMS) 

Kir"o Hi!! Corp. ,'. Holt, 618 F.2d 982. 985 
(2d ("'.1980). HoweHr. a stringent show­
int; is required before a court will pierce 
the cor;: orate ,,"eil. Hidrocarburos y Deli.· 
rados CA. ,'. Lemos. 453 F.Supp. 160. 172 
(S.DS.Y.19ii). The courts do not lightly 
disrEg:lrd the separate existence of related 
corpoI'd.!:ons. even in deference to a strong 
pol;cy fa':oring arbitration of private com-
me:c:al d:spu[cs. Coastal States Trading, 
[ lle. r. Zenith Navigation S.A.. 446 
F.SU?P. 330, 337 (S. Ds'Y.1977). 

(I6] There are insufficient facts before 
the (O\:It to determine whether Oriental 
S .. -'.. ".ould be made a part)' to the arbitra­
tion ;>rcceeding. Consequently, by June 1, 
19E5 the parties shall complete discovery 
on t!-.e ~3ce of whether Oriental S.A. is a 
party to the arbitration agreement with 
regard to this transaction. At that time 
the Court shall conduct an evidentiary 
hearing on this issue. 

The Court notes that an alternative pro­
cedure suggested in _lIeAl/ister Bros., 621 
F.2d a~ 52~. may be useful to expedite 
resolution of this matter. With the assist­
ance of tbois Court, if required, the parties 
may sti;nllate that a final determination of 
whetr..r Oriental S .. -'.. is bound by the arbi­
tration agreement would be stayed pending 
arbitration of Rosseel's cl:lims against both 
comF_n'e;. Oriental S . .-\.. would fully par­
tic ipate in the arbitration proceedings. If 
R05seel prevails in its claim, and Oriental 
U.K. alone is unable or unwilling to satisfy 
the arbitration award. this Court, upon 
Rosseel's mOlion. v.ill order discovery to 
proceed in the manner set forth above. An 
evicent:a,)' hearing would then be held to 
d~tcrmine whether Oriental S.A. was a par­
ty to the arbitration agreement and thus 
bound by the arbitration award. 

If tl:e parties agree to this latter proce­
dure, the matter will be referred to the 
American A..rbitration Association. Other­
v,;se, Ros.seel's motion for appointment of 
an arbitrator is st:lyed pending this Court's 
d.rermination of the identity of the parties 
to the arbitration proceeding, and discovery 
shall proceed as set forth above. 

SO ORDERED 

)Iichael C. A:\T01'ELLI. Plaintiff, 

v. 

DRUG E:\rORCE:llEl'T 
AmIl:\ISTRATIO~, 

Defendant. 

No. S~ C 6973. 

United States District Court, 
N.D. Ill inois, E.D. 

~Iarch 5, 1985 . 

Prisoner brought action under Free­
dom of Information Act seeking informa­
tion Drug Enforcement Administration 
maintained in its records on three indi\'idu­
als . On agency's motion to vacate order 
allowing prisoner leave to file and proceed 
in forma pauperis, the District Coun, K<r 
coras, J., held tha t motion would be grant­
ed and case dismissed, where agency inior· 
mation indicated that prisoner had filed 
more than 50 s imilar cases under the 
FOlA. and had paid substantial amounts of 
money for cost of searching for and copy· 
ing requested information. amounts which 
were not accounted for in his financial afii· 
davit. 

Motion granted. 

Federal Civ il Procedure ~273.t 

In action filed by prisoner seeking in· 
formatio n Drug Enforcement Administra· 
tion maintained in its records on three inci· 
vidu::tls, agency's motion to vacate order 
granting prisoner leave to file and proceed 
in forma pauperis would be granted and 
case would be dismissed, where plaintiff 
presented financial affidavits indicating 
that he was sufficiently impecunious to 
merit waiver of prepayment of filing fees, 
but agency presented affidavits and doc­
uments showing that prisoner had filed 
more than 50 similar cases, and had paid 
substantial amounts of money for cost of 
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