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ORIENTAL COMMERCIAL AND SHIPPING v. ROSSEEL, MY, T3
Clae mn 0% FSupg. 75 (LAY, 195

Beading the complaint a3 a whale, what
is clear is that plaintiff violated her duty to
gerve Sealright honestly, faithiully and in
its best interests 'b_l.' d.:l.riajnl.': and r:n.rr_','ing'
out & scheme whereby, without the knowl
edpe of her employer, Mama Tish's was
enabled to obtain Sealright merchandse at
a price lower than that at which Beakright
would have been willing to sell it to Mama
Tish's. Whatever may have besn the rep
resentations and promises by means of
which defendant was induced to eooperats
with plaintiff in earrving out her scheme ta
benefit Mama Tish's at the expense of Seal-
right they were made, not in furtherance of
any duty owing to her employer, but in
contravention thereof. What plaintiff is
really complaining about is that defend-
ant's leiter “let the cat out of the bag" by
informing her of plaintfls
scheme. Hence, plaintiff's conduet (or mis-
eonduct) which allegedly resulted in the
termination of her employment by Seal
nght was not m making the representa.
tons and promises atiriboted to her Wy
defendant, but I earcfing out the scheme
of which she was admittedly guilty,

Defendant’s motion to dismisg . wall
taken. Ascordingly, IT IS HERERY OR-
DERED that said motion _ba 3d the same
is HEREBY SUSTAINED.

ﬂEl.E'.'hTJLL COMMERCIAL AND SHIP-
E_'IEI} L0, LTD. and Oriental Commer-
2ial® and Shipping Co. (UK. Lid.
Phaintiffs-Respondents,

¥,
HOSSEEL, N.¥., Defendant-Petitioner,
Mo, 84 Chv. 7172 (PELL

United Sctates Diatriet Court,
2D MNew York

Mareh 4 1983,

employer

Party to dizpute arising out of alleged
breach of intecrutional il purchase agree-

ment moved to compel arbitratbon, pursu
ant to the Convention on the Recognition of
Foreign Arbitral Awards and the United
Srates Arbitration Act The Distriet Court,
Leisure, J., held that (1) by sending telex
containing terms of the contract, including
a provizsion for arbitration in New Yark
City, seller evidenced &5 Wmtention to aphi-
trate dispates arising under that cogfraet,
and the wrbitration clause was wfladl [Z)
dispute concerning {undamentaiFsspect of
the contract, namely, alleged Rooperform-
ance by a party and resditing Samages,
was clearly within scope"gf=the arbitration
clause; and (3) forthef Tiettal development
was nacessary befege'the court could deter-
mine whether pfgorpagation which, though
not o formalNparty to the combract, was
relsted to Sgrpesate party, shoold i=elf be
made agparty o the arhitration proceeding
under wlfer fro doctrine,

Mobion staved,

J. Arbitration =525

Threshold guestion under the Canven-
tion on the Recognition of Foreign Arbitral
Awards B whether alleged arbiteation
agreement is valid. Convention on the
Becopnition and Enforcement of Foreign
Arbitral Awards, Art. II, subd. 3 9 US
C.A. § 201 note.

2. Federnl Courts =403

Federal law governa Interpretation, va-
dity, and enforcement of an arbitration
clanse in contracts falling under the United
States Arbitration Act [ US.CA. &8 1-14,
H01-208].

I Arbitration <=7.1

Arbitration clauses must be mterpret
ed broadly, and all doubts as to whether
dispute 15 encompassed by particular clawse
must be resolved in faver of arbitration,
even where the problem is the construction
of the contrict E:l.r'.u'J.ag'n el

i Arbitration =&

Parties 10 2 contract can agroe (o s&t-
tle disputes arising thereunder by arbitra-
L30T,
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B, Arhitrstien ©=7.1

Witk seapect to contracis governed by
the United States Arbiltraton At (B UE
Coh 8 §-1d, 301-208). fedaral law, which
governs wiether the partie Bare agreed o
ariitrace, requires the tourl 1o apply pease
al contract principles wed federnl policy fa-
¥oreg arbitration in pach contree

& Arhitration T=G

Under Canvention om ihe Fecognition
and Enfescemsst of Forelgn Arbitral
Awards [hrt 11, subd 3, 8 UBCA §
note], sgreement to arbitrate @ “nul end
vod™ only when @ b suljest tn =tareating-
slly recognized defensss nues B disress,
mistake, fraud or waiver, npPeing It fon-
travenes Nisdssainl policds of the forum
nation.

7. Arkitration o=§

“Sull pad v ldngusge of the Can-
sention on Uee=Bteorniton and Esfarce-
meni of Forgign Arifiral Awards [Art L,
subd o TRECA. § 201 nols] must ba
road nirrowdy, for the signotory nations
havel dedtugef 8 gereral policy of enforoea-
by ef-sgreements to arbilrake

A rhiiratban s=f

In sanding ielex siating terme of od
purchate agrosment which incloded provi
siom, “Arbitrstess If required in Now
Yerk City,” intenton te arbitrate disgrates
arising shder 1Al mmtrel was evidenced,
and, in light af streag federal poley favor
=f &rbitrwtion and dely of ke courts o
amplement, intent of the paries ai the time
of contractng, sriitrution eause woold be
ennbadired vakad

§. Arhilratban ==].]

Arbitrathon (v & motter of contract; and
parties cannot S refquirrd W pehmig be
arhitrotea any il wich they heve not
agreed un sahmik

10, Arbiflsaisom T=7.]

Dieashiz ms o whether digjnils & gow-
erned by srbicrotion cluose whoald be re
polved in Tavar of coversge unless & may

¢ smid with posilive seFdrapes thal the
cluuss b not nuscepidhls of on mierpren
L eavering 1he nomerted (Expute

6 608 FEDERAL SEUFFLEMENT

11. Arhisradbon &=T7.7

[Meputen soncernipgs fusdamental =
pects of coeract "-'d" o lleged momper-
Tormases by & partyamd /feailiag dom-
apes, were chafy mighin scopes of arbitrs-
tion clause soptaiged m Eiermational il
purchase @mtrn® "8 USCA @ 20l =
neg., 206, 28§ Dhnvestion on e Recogns
tien mnth Endorcement of Foreigm Arberal
Avnrdwelet TL sobd 3, 9 TE.CA § 200
r;ﬁh. \

L Marparalions S=1711}

b was within proviace of the distriet
comrt o determine wheiher torporation, &l
though not formally a party t0 arbifration
agrerment conisad i internatonad il
purchase tontract, shoild nunetbeleas e
made & party to srbitrbon procesSmg, un-
der nlter egs doctring, based upon relaton-
thip 16 toporale PRy 1 the coatrach
Convestion on the Resugnition asd En
foreement of Forsign Arbgral Awards,
Art 1L subd 2 9 USCA § 2001 noke

13, Arbdtrathen =710

Oredinary costraci esf EQENCY pRmcH
ples determine which partes ase bound by
as arbitration agresment and pariied esn
beoome contractuslly bound even in ab-
sence of iheir signatures.

. Corporatines &=1.5/11

To agply aker ego doctrine to juatify
diiregrard ol corporsle eally, COETL MILET
determins that thers & vazh unity of inter
est ind ownership that separste persomali
thed of the corporations no longer exist asd
that ladure & disregard corporate focm
would result in frand or ijustice, though
ELFthigent idwmiag 8 reg uired beles Brart
willl pieroe the corporats veil

L4, Curpuraikuns ©=1.311

Coorts de met lightly disrsgard sepee
rale® e mlerncs Gf seinted corpof3biime, Fres
in deference s sirong poliey Exvoring aris
temimn of privase oommercal I$.|i|.|IJ'-E'l..

1€ Coorpoeratioms &=1.711)

Mntter required fusther factual devel
nopment before  courd rauld  debermine
whirthes b corporation, though rot o feemal




ORIEATAL COMMERCIAL AND SHIPPING v. ROS3EEL, N.Y. i
Clir w69 F Sopp. 73 (BLE%N. Y. 1AW

party io international o1l purchase contract
bt nevertheless related to a eorporate par-
tv, should itself be made o party to arbitra-
gion proceeding, under alteér ego doctrine,
o DECA 5% ML et seq., 206 208, Con-
ventioe on the Hecognition and Enforee-
ment of Forelgn Achitral Awards, Aet [T,
gubd. 3, 9 U.5.CA. & 201 note

Baker & McKEenzie, Mew York City, for
petitioner Rosseel, N.V,, Nancy Nelson,
New York City, of counzel,

MeLaughlin & Stern, Ballen and Ballen,
Xew Yerk City, for respondents Oriental
Commaercial and Shipping Co., Ltd. and Ori-
entil Commeseial and Shipping Ca. (UK.
Lad., 5. David Harrson, New York City, of
eognzel

ORDER

LEIZURE, District Judjpe:

Deferdant moves pursuant to Artisle
I1i3) of the Convention on the Recognition
of Forelgn Arhitral Awards (“C0nvew
tion™), 9 US.C. § 201 ¢f s2g. and RUS.C.
§ 204 to compel arbitration, #d-pursuant
to 9 US.C. 55 206 and 20809 the appoint-

ment of an arkdtrator,

Reazes] N.V. (“Hopsgel™)) a Belgmn cor-
poration, enteredeinlo a comtract to pur-
chaze specifi=d of| frotn Oriental Commer
cial and Shipging™ . (U.K.) Ltd. (*Oriental
UE"). Theailna apparently never deliy-
ered and\fopeeel alleges damages as o
r'Esuﬂ:T -&-ji’hml Commereial and Shipping
Oy, LN (“Oriental S.A.") is & Saodi Ara-
\higy company with headquarters in Jeddah,
Sauli Arabia, and ropresentative offices lo-
cated throughout the world, The Bokhari

" family owna both Ociental 5.4, and Orien-
tal UK. but npeither corporation owns
shares of the other, Orental 5.4, was not
a sigmatory Lo the contruct of sale betwesn

Crriestal LK. and Fossesl,

* Article T of the Convrndion provisdes
The Cour of 2 Contreciing Siate, when weized
of 3n action in a master in respecs of which the
panses have made an agreement within the
meandng of ihis article, shall. ot the reguest of

Rosseel served jes Notkee of Intention to
Arbitrate upon Orental UK. and Orental
S.A. demanding arbitration under the con-
tract, Oriental 5.4, responded with a peti-
tion to stay achitration in the Supreme
Court of the State of New York. Rosseel
cemoved Lhe pmﬂeuiling ta this Court.

The arbitration provision in the contegct
is the only conctract term here in difpuesy
Orental U.K.'s twelex to Bosseel sifbethild
terms of the agreement Whﬁch_in!:uﬁr.'ﬁ the
fql[-l;m‘iqg PrOVISIoN: “Arhatfation: S If e
quired in New Yerk City." Sgental UK.
and Orientz! 5.A. claimp thag the warding of
the phrasze |5 insuffieient ta create an en-
forceable wrbitzation grovisiom and chal-
lenge the scope oR\{hefrovision. Addition-
ally, Orientd]l KA. “clnims the arbitrution
clopse B edforcdable, if at all, between
Oriengd]l WE. and Rosseel only. This
CouriNiaspjurisdiction under the Conven-
tign \mMementad in 9 U.E.C. 55 M1 of seg.
Vn."i’i‘ﬁﬂy of the Arbitreiion Cluuse

[1-3] According to the Copwention, the
threshold qqesl‘.iun is. whether the al]E:ed
arbitration agreement is valid" PFederal
law poverns the nterpretation, validity and
enforcement of an arbitration clause in con-
tracts falling under the United States Achi-
tration Act 9 [L3C & 1=14, 201=208
(1987, 5S4, Vimeroeao Da Trindode-
Samifr v Utah Internaliongd, I'ne, 576
F.Supp. 566, 569 (5.D.N.Y.1983), aff"d, Tia
F.2d 130 (2d Cir.1934} (citing Prima Parni
Corp. v Flood & Conklin My, 338 U5
305, 408-405, 87 5.CL 1801, 1805-1E0&, 18
LLEA 24 1270 (1967). Arhiteation clanses
muzt be interpreted broadly, and ol doubts
as to whether o dispute ia encompassed by
& particular clapse must be resolved in
fawvor of arbitration, even where the prob-
lem is the eonscruction of the controct lan-
guage itsell. Noges H Cone MNemorial
Hospital v Mercury Construction Corp,
460 U5 1, 23-26, 103 5.C 327, 941-942,
T4 L.Ed2d TE5 (1983}

ong of the parvies, refzr the paries to arbirrs:

tion, mefecs if fimey afver dhee agressmens i oandl

and void troperatiee or incapalle of being per-
formredd.  (Emphasis added).




L,

g

-

|1.", :ﬂ.jm

[y

PN

4,

[4=7] The parties & a contract can
ngree o settle disputes arsing thersunder
by arbitrution. Federal law, which governs
whether the parties have agreed to arbi-
trate, sec Moses H. Cone Memorial Hospi-
tel 460 U5, at 23-26, 103 5.C1. at 941-642
requires the Court %o apply peneral eon-
tract principles and the federal policy fa-
varing arbitration in eontracts governed by
the United States Arbitration Act. See
Hart S My Co w Maschimenfabrk
Hennecke, CmbH, T11 F.2d4 B45, E46 (Bth
Cir, 15835 Atlania Skipping Corp. v Che-
girick-Flanders & Co, 463 F.Supp. 614,
617 (B.D.N.X.1978L Under the Convention,
an agreement to arbitrate i “null and
vaid” only when it & subject to internation-
ally recognized defemses such as duress,
mestake, fraud or waiver, or when it contra-
venes fundamental policies of the forum
nation. Rhone Wediterronee Contpagrin N

. Lowra, 712 F.2d 5O, 53 (3d Cir.19§3). \
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whether a dispute is goverred by an arbi-
tration clause should be resalved in faver
of coverage unless it may be =aid with
positive assurance that the clause is not
susceptible of an interpretation that covers
the asserted dispute. Medllisfer Broz o
A & § Transporiation Co., 621 F.24 519,
522 |24 Cir.1980). Certainly disputes con-
cerning such {undamental asgecgm of the
contract a8 alleged non-pesfgriaanée by a
party and the resnlting are within
the scope of this M‘hi‘]ﬁﬁf’t‘]luu.
The Parties to theWrbifration Proceeding
(12,137 1 ﬁt*n‘& the province of this
Court 1o :-‘l;:h:tt whiether Oriental S.A.,

ah;hm? mally a party to the arbi-
i nt, should be made s party

Eé;rh ration pru-:m.-d.mg in addition to
Podggel” and Oriental UK. See Orion

tpfing and Trading Co v Easlern
tes Petrofeum Corp, 312 F.2d 299 (2d

The “nall and void” language of the E‘nr '—{'Il‘.lf'IEBL Ordinary oontract and agency

vention must be read narrowly, f&’*"!hi
sigratory nations have declured(a gw;'Eral
policy of enforceability of sgrebapdts to
arnitrate. Jfd

[8] Oriental UK.'s ¢ Nﬁ:ﬁima the
terms of the contragf, Mcitding & provision
for arbitration & York City. In doing
s, Oriental UER evidenced its intention to
mroiteate dwﬂ[ei‘:ﬂ:mmg under that eon-
tract. Ip fight B the strong federnl policy
[:1'nri;|5‘-‘ jtration, and the duty of the
myﬁ,fﬂ*\nplement the intent of the par-
1&ME she time of contracting, this Court

rﬁnmaﬂ'.:.r. the arbitration clanse in the can-
teget is valid.

The Seope of the Arbitration Clouse

[2-11] Arbitration is & matter of con-
traet, snd parties cannot be required to
sabmEit ba asttrabion any ||:i5?1.|.L|.- % hech
they hove not ngreed to submit ReoTne o
Feuer Tn:lll-purrnr.l'un. Ire, 450 F Supp,
562, 567 n. 8 (S.D.N.Y.1978), affd, 633 F.2d
=05 3d Cir1380). Hera, the arbitration
clogse B broad, Emited only by the terms
of the contract and Oriental U.K.'s choice
af location for the arbitrotion proceed-
ings—New York City. Doubts as to

principles determine which parties ars
bound by an arbitration sgreement, and
parties ean become contractually bound ab-
sent their sipmatures. MWedllisfer Bros,
621 F.3d at 524; Fisser v, Iniermational
Benk 282 F 24 231, 233 {34 Cir 19600

Foszeel suggests two theories to support
its contention that Oriental 3.A. should be
made & party to the arbitration proceeding.
The first is that Oriental ULK. is merely the
aler ego of Oriental 5.A. The second al-
leges that Oriemtal T K. aeted as Oriental
5As ngent in contracting with Rosseel
Rosseel cloims that either theory allows
this Court to pleres the corporate veil and
bind Oriental 5.4 to the arbitration agres
mEAL

{14, 15] To apply the alter ego doctrine
to justifly the disregard af o carporate enti-
1%, the court most determine that thore is
such unity of intersst and ownership that
ceparaie porsonalities of the sorporntions
o loager exisr, and that fallure to dis-
regord the corpornie form wouold resalt in
fraud or njustice, Flymdé Distrbuting Co,
r. Harrey, 734 Fold 1388, 1384 (5th Gir
1984k eccord FHC Finance Corp. v, Mur-
phree. 632 Fd 418 42 (Gth Cirl950)
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ANTONELLI v. DRUG ENFORCEMENT ADMIN.

Clis aa 609 F Jupp. 79 (DUCIIL 1945)

Rirma Hill Corp. e Holt, 618 F.2d 982, 935
(24 Cir1980). However, o stringent show-
ing is required before o court will pierce
the corporate veil  Aidrocarfuros y Deri-
redes CA. £ Lemos, 452 F.Supp. 160, 172
(5D0.%.5.1877). The courts do not hghtly
disregard the separate existence of related
corparations, even in deference to a strong
policy favoring arbitration of private com-
mercin! disputes, Coextal Stoles Troding,
Ine. © Zewmith ."-.'in"l:j'dl'_l'.l;m LA, 448
FEupp 330, 337 (5.D.N. Y1977}

[15] Thers are insufficlent facts before
the Court to determine whether Oriental
2 A should be made a party to the arbitra-
tion crocesding, Consequently, by June 1,
18%5 the parties shall complete discovery
op tse ssce af whether Orental SA. B a
party to the aroiration agreement with
regard 1o this transaetion. At that time
the Court shall conduct an evidentiary
hearing an this sspe.

The Court notes that an alternati
ceduce suggested in Wedllister
F.2d at 524 may be useful
resolation of this matter. A
ance of this Court, if regd he parties
miy supulate that a Fermination of
whether Oriental 2ANI Phurd by the arbi-

tration agresment be stayed pending
arhitration af 's glafma againat both

companiss. 1 8.A. would fally par-
Ecipata 4 jtration proceedings. [
Foszeel prayails in its claim, and Orental

petis unable or unwilling to satis{y

I's motion, will order discovery to
eed in the manner set forth above. An
sdentiary heasing would then be held to
determine whether Oriental 5.4 was a pér-
& to the arbitration agreement and thus
bourd by the arbitration awnrd.

If the parties agree to this latter proee-
dare, the matter will be referred to the
American Arbitration Association. Other-
wise, Rosseel’'s motion for appointment of
an arbitrator & staved pending this Court's
determination of the identity of the parties
Lo the arbitration proceeding, and discovery
skall proceed as set forth above.

al} ORDERED

Michnel C. ANTONELLI, PlaintifT,

L
DRUG ENFORCEMENT O

ADMINISTRATION,
Defenduant. O

~o. 84 C 8971

h[u@i
ught action under Free
ation Act seeking infarma-
Enforcement Admmistration
ed in its records on three mdividi-
On agency’s motion to vasate prder
nw'm“' pri:pr,an:r lenve ta file and ;:I:va!EEii
in forma pauperis, the District Court, Ko-
corad, J.. held that motion wodld be grant-
ed and cade dismissed, where agency infoe-
matipn thdieated that peisoner had filed
mace thas 50 similar ecases under the
FOIA, and had paid substzntial amounts of
money for cost of searching for and copy-
ing requested information, améunts which
were not aceounted for in his finaneal afil-
davit.

Mathn graoated.

dom
tion

Federnl Clvil Procedure &=2TH

Is acton fled by prisoner seexini &
formation Drug Enforcement Adminitra-
tion maintained in its records on three indi-
viduals, agency's motlan to vacable orcer
granting prisaner leave to file and proceed
in forma pouperis would be granted and
case would be dismissed, where plaintiff
presented financial affidavits indicating
that he was sufficiently impecunious o
merit waiver of prepayment of filing fees,
but agency presented affidavits and doc-
uments showing that prisoner had filed
more than 50 similar cases, and had paid
substantial amounts of money for cost of

United States
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