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employment Thas, 3 federnl employes
may nol sue the government under the
FTCA. Nogs v. United Staies, 411 F2d
S, 0k (Bh Clr, 1989, cert demed, 396 1.5,
B4l 00 500 104, 34 LEd 2d 82 (1985, Vam
Tremss v. ['nited States 400 F 2d 853 855
iBtk Cir.1%88Y; Boyer v Laited States, 510
' FSupp. 1081, 1082 (E.D.Pal98lL  Accord-
imgly, the tartious liability of the govern-
ment for its employess has been sliminated.
Seith v. Rivest, 308 F3upp. 373 (E.D.Wis
1875,

[6] In the imstant cmse, Tazelaar was

imjizred -ﬁlilrtlnlmﬂiiuthmnfhll< :

employeent as & civilian employes of
US. Air Force. Therefore, Tazcluar':
dusive mmedy or mjones is
FECA, and ho ennnot sue the Uni
under the FTCAS

Accordingly, the governmes

N\
@ On motion for maritime attachment
under federal rule, the Dstret Court

L Taeelear's proffered FRIpORie QLserd Sises
1ally chal the submisution of the United Sl
asd dineiamal of chis lawaiis

umder § ULS.C. § B118c) voulaien hin rights ta
due process proteciien.  Althasagh,
e the Eaccised earliet = chis opissan,

5538 FEDERAL SUPPLEMENT

Brieant, J.. hebd that where al in-
uff vesse| chartercr ]

blseved thal vesssl o
present in Mew Yark,

bad transferred Greeoe for
ohviogs purposs proditsble
transactnn fol, b peerformed
Inwifully | York, wessel owner
oould Iy oppose sitachment,
wnider , hased on premise that

was nol found withm distset
granted,

miralty ==={7

Where althoogh piaintefi vessel char-
werer npparently had first believed that ves-
szl owmer was actunlly peesent in New
York. in that charterer sought state law
attachmeni, vessel owner Ead transfermed
its prmence Lo Greeee for obvious purposs
of facilitatlng trunsaction which
coild not be performed lawlully from New
York, vesssl psmer could sol sucress{ully
oppost  altachment, under fedoral rule,
hased on premse that vesss| nsmer w2 oot
fodnd withia distriel.  Supplomestal Admi-
mity ond Mamtime Claims Hale B{1), 28
VECA; FedRales Civ.Proc. Rule &4, 28
LESCA.; H.Y.Hnﬂiunql‘lf?l.ﬂﬂ]].

2 Admiralty ==47

Righi 1o attachment. ceder federal
rule, based an premise ihal vessel owner s
net found within ditret » nol defeated by
filing of gpereral appearance, S mental
Admiralty and Martime Claims Rule B,
M URCA
L Admiralty =47

Vesse| owner'’s i distrel &t
tifnes prioe 1o May 18, 1982 did not defeal

I
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waa o be determined in district an af No-

Falr =& o7

CONST. EXPORTING ENTERPRISES v, NIKK] 1373

Chn s 338 ¥ Sepp. [37T (FBEXG
rght o attachment, under federnl rale, ahdhrmhﬁm
hq:ldmplm'-crhli\l_inmtnnnl uff in excess af Dollars.  The
found within district, whore attechmenti entire cow and brought to the

vember 22 1982 when original complaint sre ssid i this destrict, ami

wis filed, 1o which date amended complaint  the 1w significant withesiees, the

related back. Supplementsl Admiralty and M Engineer, reside in the
Bartime Claims Rule B(l), & USCA

b s R $ nt Nikki Maritime Lid., being &

vessel corporation, o now procesding

hamancs of sitackment, under f coliset its holl imsurance and any other

rule, based om pewmie that vessel
was gt found o the distriet was i

and Maritime Claims

John 8 Marun Jr., US Aty
X0, Bew York City, for defendants

MEMORANDUM DECISIOMN

BRIEANT, Distriet Judge.

This s &n action artginally fed Novem-
ber 22, 1382, within the genoral martime
sabject matier jurisdsction of this Court
ceedingn. Plaintiff, a sorporation exsting
under the lnwn of the Republic of Cuba,
having ia principal affice st Havars, Cuba
mmmmwmm-ﬂ
apparently also the owner af the Bills of
Lading for 5,000 tons of cement and other
break bulk carge carried phoand the M/Y
RAGNAR of Paramanian registry, owned
by defendant Nikki Maritime Lad., a Liberi-
an corporation not lieensed ta do busines in
Kew York.

Or September 17, 1062, the M/V RAG.
NAR, whils im tranait in the North Atlantic
between Marjel, Coba amd Tobruk, Libya,
sent outl & radio distres sgnal, stating that
ber engine room was looding as & result aof
& hroken walve, smd that she was sinidng.
Om September IE, 1982 the vese| sank with

wwards Trom pending litigation or arbitra-
timn, pay ils mortgages and proceed to wind
aj i affaies,

Plaintiffl seekn damages for ita loss of the
cargn. The charterparty, altbough sot -
eorporated by reference in the Bills of Lad-
ing, roguires arbitestion in London, wnd
plaintaff has deitated mich proceeding
through a British Solistor.  1s its original
complaint, plaintilf sught an sttachmbnt
of the hull fnsurance proceeds, then Lempoe
rurily present in this distried, to sasure en-
forcement of the srbitration awanl

This Court, by an oral decision rendered
an November 34, 1982 denled plaletifTs
motion for an order of attachmest, then
sopght to be issusd porsuant to New Yaork
CFLE § 6201 s imeorporated by Rule &4,
FRCiwF. It «id so because on the facis
then presented, thin Court believed itself
bound by the very recest deciainn of the
MNew York Cogrt of Appesls in Cooper v
Ataliers de la Motbecane, 5S4, 67 N.Y.2d
408, 456 MY S04 TIE 2 NEM 139
decided November 18, 1982 However, this
Cowrt granted a temporury restraining or-
der to permit review by the Court of Ap-
peals of the Second Circuit

The Court of Appeaks remanded, Bolding
na follows in its unpubfished informal opin-
ion fHed Jameaey 31 1988, DAt No BE-
TRER:

“Dharing oral argument, it was brought

our aitention thal, on facts pow known o

W'.m-'uﬁ:ﬂrm

ralty stischment may have besn avmila-

ble pursusant to 8 USEC § 8 amd Rale

Bl] of the Supplemenial Rules for Car-

taln Admiralty and Maritime Claimas,

Fed RCiv.P. (Supp). In rosporse to our
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1374
: requmt for supplemental belefing, appel-

Tunt set forth facts and arguments wnder
which it claims thet such & ‘traditional”

. lithe ettachment.  But
trae disputes can be resolved is the dis-
det oourt i Lhe (st instance™

Althoagh ita deciwion provided Lhai the
nuﬁlhu"fﬂmﬂ,“tﬂmuﬂ.lﬂu!‘
the Court of Appeals waa not aciually re-
" ‘caived in the distres court wntil Fobrusry
x llk_rl_ﬂ._MHuﬂn;u'lhmm

* 5 pasamplios tht the mandate had issued,

v thir Court, a8 & rmull of hearsgs halbd

Pebirgery 3 and 4, 1585, granted 3 continaa-

& Lemporary restralning order, se-

"o bond of £50,000, and approved

therelrom of money ooneodedly

8. The first morigages of the veasel

ﬂ o : pending mbreision of & mo-

"R 2 L maritime attschment as autbars-

P B BE Second Circuit Coart of Appeals

s 5 pyaoted sbove. Such 3 motion was

o t‘? all; g und submitted effective Feb-

- il 8, and is presently before this

ginal eomplaint snd ita initial
to this Court, plaintiff slleged
Ause| M/V RAGNAR and defend-

WML$.

Y, Ine., which argnmally man-
RAGNAR from New York City
individual, transferred the manage-
nl' the veass| o Cosmes Shipping and
rading, & Greek entity, located in Pirseus,
Greece.  Tha date is significant, because it
i the mme date upon which the veasel was
time chartered to plantiff, a Cubas corpo-
ratian. 17 Mikki or its wessel, or its prinei-
pal shareholder were subject to the jurisdie-
tion of the United Statem, sa they probabily
all were an Lhe day before the trunsfer of
the maragement of this single vesse| carpo-
ration to Pirseus, Nikdd would have been
obdiged to abtain o license from the United
States Departmenl of the Treasiry, (MTee
aof Foreign Amets Control, in order to do
hizsinem with a Cubse entity. See general-
Iy. .1 CF.R § 515201 and 515.204ia)1] and
(2} Buch licenses am mol [resly pranted,
and there |8 o reason Lo befleve ope wouald
have been ssued bere  Arguably, even al-
ter the transfer 1w Pirasas, Nikki Maritimo
Lid and the vemsel MV RAGNAR
muirss] subject o the jursdiction of the
United States because owned or eontralled
by a person residing m the Untied States.
See 31 CFR § 51538

oppose with sgecess plaintifTs application
fora maritime attachmest under Rule Bi1)
of the Supplemental Rules for Certain Ad-
miralty and Maritime Claims, which apphi-
cation relles on the premise rh.l:HiI‘.h h

e
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GUOLYW L v, ELRINS & ULk
Cilw an 338 Fofusp 1373 (18835

at Mikki was actuslly prsest s New
York, the Coort boleves ihat it may trewt
Siikki = being not phesinl or foand within
the district ot afl Gmas aflor May [Sth
when il trunslorrod s presence o Piracus,
Greeee fue the abvioes purpose of faeilital-
ing o profitaie transertion which could not
e performed lawlully from New York

ditionsl maritime sitechment pums
Rule Bil) of the Supplemsnial
pears appropriate.  The right to
maent s rot dofeated by
geaeral & pearance  Bul

of ap attachment, i mo pead
presence bhere, the a will b of na
usisiance Lo 1= enforeing  its
i 1 to belng feund
within the in the district

¥ 18, 182 will not
o un aillachmesi to be
as of November EX 102
complatat was filed 1o
te the wmended complaint relates
Sew ponernlly, TA Moords Fedoral
joe T B06 5. 28 (2d ed ) and BOS ol p
B=3il n. 2

[4] Defocdant Nikki ilss contends that
mszanee of & Rule B1) sttochment would
bw incomsistent with ithe Unlted Nations
Convention for the Recogmition and En-
forcament of Faoretgn Arbitral Awards
("the Convention”) reprodoced following 9
USC § 201. This & ar imwe upon whick
ressgnable misds cogld differ. A number
of cases can be found on either sde The
lmise trowbled the sharply divided New
York Court of Appeals in Cooper, supra
Implicit in the majority opinion in that case
is an exesption for maritime cases (p. 731 of
456 N.Y.5.2d p. 1242 of 442 N.E2J) and the
view of the disseniers seems mosi per-
suasive. Judpe Mever wrote (p, T32 p. 1243
af 442 N.E.2d):

“(2) [f]n Eght of ... the fact that the

UM Comvention docs not specifically ad.

dress the subject of presward attach-

ment, the U'N Convembon cannol propers
lrhﬂjﬂlnhlrmhndlurhm
attachment by implication; and (3) Lhe
wae of atschmenl in marntime conbract

CQ 1375
Caitin arbdte the Federal stat-
isly cannnd dstingusked {ram
frfsitratio pitachmont pormitbsd

tnry and decisonal low,
Sonvention mukes po distine-

whaw, abmenl mere spaciie lan-
;o proseriphion i the UN Conven-
r 1 permils hoth."

w Slee Andres Cla Maritims 5S4 v, As-
dre & Cie, 430 FRupp 38, 91 (3D.N.Y,
1995 We should not faver construstions
which imparr aur jurisdstien by implica-
Lion,

Plaintif s motion b granied.

In lgght of the Eu.muiinn af Interest af
ibe Umited States dockewed Moareh 7, 19885,
the Court assomes that the motion to diss

misa ig fevor of a forvign forum on grounds
af forim non cosverniear b now most. I1f

counsel for defemiant Nikki do sot ugres,
the motion may be renoticed for a heariag
in light of the circamstances presently ox-
isting.

Bettle mn order and 8 writ of atiache omt
on five (5) l].ljl miflice.

"l

J. Domald GOODWIN
v,
ELKINS & (. «t al
Mo, HI—d0EY,
Unitved Ststos District Coart,
E.D. Pennsyheanka.
Blarch 35, 1943,

Farmer grneral pariner in brokerspe
firm brought aetion alleging that he was
induced by frasdilent misrepresestations
and failures to desclose materisl facts to
surreniber his interest in brokerage frm far
k=s mooey than he shocld have recsived,
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