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GHTTAS SPATOS wISTRICT COuR: Ui UH"'IH.L,

EONas INDDEITEBLE COEFORATION, #‘5—}5'6"4
80 Civ. 3230 0
Fetitioner, < 3_
METWNANDGH O

-acainst- DECISTOR
FRITICA ECUMTIPPSACELTUR UHD ’. —
EERZDDERUHGS-ClB , O 3-_:'
Respondent. &\ E =
GAGLIARDI, D.J. é =
This iz a petition Qr:‘.‘.'i:m an achitration EHEE
pocsuant to 9 C.5.C. §9. rch 17, 1972, in Hamburg, Ger-

rany, petitloner Runicszﬁnmitabie Corpozation ("Ronkar™),

the Liberian owner 4

ing under a Greeg! ag, and respondant Fritzen Schiffsagentur

vessel M.V. Eonkar Irndomitable, fly-

ond EE:EEEE[E g8/ GNEH ("Fritzen"); the German chartorer, en-

—

terad in&g ime charter party for a period of approzimately
8

nigi$ . ©Clapse seventeen of the charter party provides
'@ v disputes arising betwasen the parties shall be "reier-
red’ to three per=zoas at New York."

A dispute arose concerring interpretation of g_lau.se
fifty-nine of the charter party, which provides that hire pay-
ments to Konkar were to be made at specified rates of exchange
between United States Dollars and German neutschem:]:ﬂ.l Frit-

zen made payments in accordince with clavse fifty-nine umtil

Y86 Ix

Rovexer 15, 1977, when it informed Konkar that UhiteePSthtes
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thoresfeer repit poyments “"dollar for dollac®™ instzad of ot
the Douwsehesac? ovchange rate provided for by eclause [ifty-
nine, contending that the designated ezchange rate vi ed

the "Gold Ciause,” 31 U.S.C. §463 (1975) (anended 19@. 31

U.5.C. 5463 provides in pertinent part:

{a)Every nrovizion contained in or made wi respect
to any cbl:g::lu1 uhich purports to give obhligee
a right to require payment in gold 9& articular

kind of coin or currency, or in an nt in monay
cf the Unitzd States measured th @. is declared
to be againat public policy. . .

"The garties ag:eed.tn s iy to arbitration the is-
sue arizing from Konkar's expe@ ion that payment was to be
made in accordance with c fifty-nine and Fritzen's con-
tention that the oblig %ﬂder clause fifty-nine was inva-
lid and unenforceab ger 31 D.S.C. §463.

The p@!fr_er four days of hearings in New York,
rendered a u imdus interim award in favor of Ennkar,z hold-
ing that tﬂ‘Eﬁharter party was not an "American Contract" and

that 1d Clause was therefore inapplicable to the agree-

me its hire payment provisions. :
$ For the reasons which follow the petition is

granted.

Discussion =

This court's role in reviewing an arbitration award
is limited to consideration of those grounds set forth in 9

U.5.C. §10, see Local 771, I.A.T.5.E., AFL-CIO v. RRO Generalt
United States

Inc., 546 F.2d 1107 (2d Cir. 1977); Saxis SteamshippBge 2 Hf3
Multifacs Int'l Traders, Inc., 375 F.2d 577 (24 Cir. 1967), or




to the non-crtatutory qground of "punifest disoceoqgoard® of the

law. G5Seo Wilkeo v. Swan, 346 U.5. 427, 436-37 (1953); Drayer

v. Kracneac, 572 F.2d 348, 352 (2d Cir.), cert. denind, 436

U.5. 248 (19782). In limited sitoations, whcnl the provizions
of the United Statnz Convention on the Recognition ind @
forcepant of Porelgn Arbitration Awvards, 9 U.3.C. 5@" B,
are invekod, a2 court may deny enforcement on the grwgn’s that
enforcem=nt would he contrary to this ED'JHtE?'E@% policy.

fep O U.S5.C. §201, Article V: Transmur‘fne"&v ays Corn. wv.

- -

Marec Rich = Co., A.G., 480 F., BSupp. 352, 5 D.R.Y. 1279).

Since Fritzen's claims are directed :Qu latter grouni, the

court will address only those ar

It is wall seitled '@15 Circuit that arbitrators

nead not explain the reas r their zward., See Rolel v.

Hertz, Harner & Co., 3 d 1211, 1214 (24 Cir. 1972). In

fact, *if a groun 2 arbitrator's decision can be infer-
red from the fac $‘:he case, the 2ward should be affirmed.”™
Id. at 1216. % is apparent here that the panel concluded
that the@re insufficient contacts with the United States
to in® this country's law. In considering whether the
nwa@au in manifest disregard of the law, the [ssua bafore

this court is net whether the panel was merely in error in
holding that the agreement was not governed by United States
law, but rather whether, in reaching that result, the panel
disregarded the applicable standards for determining which law
should govern this contract dispute. Sce Saxis §.5. Co. V.

Muleifa=a Tnt'l. ‘Pradern, Inc,, supra, 375 P.24 577.

United States
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Althounn the nelection of a forwm for arwitration
may somwtires iz consitared an implicit indication of the par-
ties' choice of law for governing contrect: disputcz, Seeo

Solozn: Plrths of Pictan v, Agrelal; Steamzhip Corn,,

Sepp. 1268, 1370 (5.D.M.Y. 1974); cf. Schark v, %L

Culy2r Co., 417 ©.5. 506, 519, n.1l3 (1974) {dictum), =2 tion

of an arbitration forum may also be viewed a..b@% Eacteors
. r

. in datermining & contrack's "center of gravi

choice of

law purposes. See Trickm wv. Isbrandtse , 151 F. Suapp.

865, 477 (S.D.7U.¥. 1850). Even 1»-'1'";“ parties hava ex-
plicitly provifed that the law of %rticul;r Jjurizdiotion
will govern any dispute, such a ation is not necessarily

binding on the body resolvi putes, Id. at 467. 1t is,

moreover, approcariate to regard the parties"' choice iIif the

chosen low wocld :ﬂndgk y portion of the contract iavalid.

-

Saa Drstatenent (RedONd) of Conflict of Lows §187, Commenkt e
N

. (1971) .
' @ﬁ panel zpplied either United States or New
York l@ though there was no mandate for it to do so, it
wou LA\ adopted a "conter of gravity® anal;_.rsis under appli-

cable "ciwoice of law principles. Ses Index Pund, Inc., v. In-

surance Co. of North Amarica, 560 ¥.2d 1158, 1162 (28 Cir.

1978) , cort. demied, 440 U.5. 912 (1979); Uniroyal, Inc. v.

Beller, &5 F.R.D. 83, 90 (5.D.NH.Y. 1974); Fricke v.

Isbrandtsen Co., supta, 151 F. Supp. at 467 Auten v. Auten,

308 ¥.¥Y. 155, 160-61 (1954). The charter party was executed

in Germany between German and Liberian parties for the chiaitéd Btates
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of a Greol =sagz=l. It cannot be poia, bhegefore, that the
panel was in "manifect disreguard" of the law in holding that
neither liew Yor: nor tho United States wis 2o el<arly the cen-
ker of gravity as to require applicotinon of United States

liw.] (:2)

Fritzen cannok preveil in mecting 183 sbri

s |

den by the citation of two inapposite cuces, 1 r-ania g9
Inversiaonas Internacionales v, Indestrial T

@ Finland, 259 u.y. 22 (1935), the New York '&EE

that the barties intended Mev Tork or States law. Lo ap-

found not ocnly

ply, but that the plaintifl had ch -0 enforce en obliga-
tion by resart to this country' rte. Under those circum-

stances, bolh absent in the E@mt cace, the court considzrad

Ehe Pﬂrti"i caurd ]:': T_T:-Q‘::i'-ateg law, In Bethlehom T0. 7.

gurich Geasrcal Accidefi: Licbility Ins. Co., 307 U.S. 265

[1938) ; tha Euf:en." det likewise zppllied United States iaw

tutad in a Haw York court to cnforce an oa-
tional contractual oblligation., The parties in
tha insgt agtion reseorted to arkitraticn in the first in-
5tzng§§§nnt to the judicial svatem. An agreecant to arbitrake
not, absent 3 clear intention thal United States lawv ap-

ply to the arbitration, autouatically subject foreign patties
to this country's law in the same manner as institution ol
suit.

Also unavailing is Fritzen's argument that this
court should deny enforcement of the award on public policy

grounds puarsuant to Article V{2) (b) of the Convention on the

United States
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R~cognition and Enforcement of Foreign Arbitration awards

("the vr:ﬂﬂ-'-rel'tI:i-:-n']l.‘II The Second Circuit in Parsons & Whitte-

more Owverseas Co. v. Societe Generale De L'Industrie Du
Papier (RAKT?), 508 F7.2d 969 (1974), rejected the pu!ﬂ.i@
policy defense, declaring that arbitral awards should b@’

nied coafirmation only when the asserted public poli

viplate the forum state's most basic notions of

.justir:n." Id, at 974. To do ctherwise wnuls&i erminz the

Convention's otility . . . and enshrin= the;%ties of inter-

national prlitiecs under the rubric 'puh& liey."™ Id. In
light of th: fact that Congrass ha %iaiated to limit the
applicability of tha "Gold Claa Q obligations preda%*ina
Ccoctoker 28, 1977, Act of Octo vy 197T, Pab. L. 95=147, 91

Stat. 1229 (codified at &E* §463 (Supp. 1279)), 1t 18
agea"

clear tha* the ™Gold canaot be deem=2d ane of the

Gnited Sta%zs' "mo ic notions of morality and justice."

Accord » the Court grants EKonkar's motion to

confirm th$i ration award, Fritzen's cross-motion to va-

cate th@ ration award is denied.
@ o Ordered. *

Dated: Hew York, MNew York
April 30, 1981.
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L. <Clauze Lifzy-nine provice

Hira/dice Paooat

Ratns pavebles in German HMarcks:
H;L 1.96 ut rate of ecxchange of 3.2225 or for

Eirst three Yoors,
gE8 2.16 2t r=zte of cxchange of 3.2225 or 9606 for
second thres (3) yoars,

0ss 2.31 at rate of oxchange of 3.2225 1 7.4440 For
last tw=o { L Toars,
all per 1ﬂtrhun deadueight 211 told snth.

* Cheitererz may, at theibr option r said hire, ofifices
ant craw overtime, snd for moeal d supercargo chargos,

if ary, in Unitod Strtes Colla A55) in an amount agual
Dallars (US55} recuirzd to

to tha gmount of Unit:é REa

puctchase the orig 1.'1 Gzr yark (LX)} anount. using the
apot exchaida ra Ly tha First Ratiecnzl City
Bank, Long2n, as at @:« clock, two (2) days batore
the hire and lnstal“z:b dua, or at the rate of az-
chanoce as cuooted o nearect proceding normal banking
day before thsz h? rd instali:nt f5 due.

- Hire to be » Eankar Indnﬂitkhln Corporation, ac-
count nrrb*rs 227 £21 with the First Hatiocazl City
Bank, 2 B Ncw fork, N.¥., 10004.

paid on eventually zscertainad final sumer
or that on £4 feet 10 iuches graft, whichever

2. @s’ interin awvard tle panel decided only the icaus of

5 liabkility pursucat to clavae fifty-nine, resersing

cizion of the amount due to Konkar foo a later subais-—

in tho event tho parties could not reach agreemeat. In

finzl award, aleo cenfirmad hare, the dollar amount of 1i-
ility was determianad.

3. Adpiralty choice of lav provides for lex loci coatcicts,
applicction of the law of the place of the contract's execu-
tion. Sgo 5.C. Ioveland, Inc. v, EBast Best Touing, Ing., GOS

24 160, lod (&t Cir. 19 /9], ccft. wenied rup. nom. St. Paul
Eercory Ins., Co. v. East Fost rovinag, Ins., 446 U.5. 913
(1984) . Thus, since the charter party was cexecuted in
Germany, it is clear that maritime choice of law would vield

the sime resulk.

4. 9 U.5.C. §201 ~ctiecle V, provides in relocvant part:
United States
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“2. FPrecounitica ond enforcermcnt ol an arbitral award
may alseo be refused LIE the ooppttont authocity tn the
countcy where recogaition and enforces~nt is sought Cindas
that:

" & *

(b) Tha recocnition or anforcamant of the a would
be conatrary to the sublie policy of that cou

Sinte the pannal édetarmined that Ehe cnntra JJas ndt an
Amerifsang one, ths Convention cowvers F!M.f as oiie “pot
consiucred 25 a dﬂmadtic VLN . s . t_ whe:e Eh=

E

recnoinition and enforcement are Eﬂugﬁt. ion, Article
Tfl)a
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