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Clte as 854 F Supp. 153 {1680

required o report cases of child pbuse or

maoltreaiment shall be presumed. (em-

phaazs adeed)

In this case, defendant Altman received a
repart of suspected child abuse, investigat-
@l the circumstances, prepared and sub-
mitbed to the family court the approprists
petitions, appeared st the preliminary hear-
ing, made herself available to testify, bat
was not called for that purpose, and met
and conferred with the participants. In
light of the New York statutory scheme,
defendant Altman had little discretion in
the matter. She was required to proceed
with the investization and the proceeding.

Like a proseculor she beging a prosecu-
tion, but, unlike & prosecutor, she has virtu-
ally oo discretion in the matter. Given
information warrnnting such & prosecution
she must procesd.  Onee in court, she does
not Ley the ense: that duty devolves upon
an attermey employed by the sounty. Thus,
defendant Altman's function is more like
that of & policeman than a prosecutor. She
lewrns of & violation, files o complaint [peti-
tion), and makes bersell available to testify.
Onee the petition is filed, it is for others to
determine bow far the matier will proceed,

Under the circumstances, (L B apparent
tkat & social worker, who by New York
State legpialation & only eatitled o a good
faith immunity. is entitled o no more than
a qualified good faith immunity in the -
stitutional context of § 1963 As a ;&

worker employed in the Suffolk nt
Child Protective Service, def,
s mot abeslutely immune f or

constitutional vislation Con-

tly, defendants’ SUMMAry
mnl is denied

BIOM
Far orth in footmote one,
defe ts iHamiss is grasted

he action 5 brougnt aguinst
defendnnt County of Suffolk. Defendants’
motkons o dismiss and for summary judg-
ment are deried in all other respecis

4, Asis almas always the case, the question of
=“good faigh™ presemis & triable mswe of fact

Counsel shall attend & status conference
before the court on Wednesday, August &,
1960 &t 9:00 a. m. for the purpose of sched-
uling amy remaining discovery and estab-
lishing a trial date.

50 ORDERED.,

CORDODBA SHIPPING CO.
LTD. Plaintiff,

LN

tional Traders Inc. Defendan
Civ. A. No. B T=504,

MARO SHIPPING LTD. and h?@%

ion in admiralty
its guarantor [or al-
yments gnder charter
Upon stay pending out-
tration, and on motien o dis-
altarkment, the District Court, Egin=
o that: (1) Federnl Rules of Civil
ure applied to netion in admiralty
permitted plaintiflf to utilise attach-
mant under Connecticut prejudgment reme-
dy statute, without showing need for juris-
dictional attachment: (2 affidavits wers
suffichent to suppart affiant’s belief that
thore waus probable cnuse Lo sustain validity
of plaintiffs cluim as required for attach=
ment under Connorticut prejudgment remes
dy statute: () there was aufTicient probas-
ble csuse Lo sustain atlechment under Con-
necticut prejudgment remedy statute; and
{4} pendency of arbitration of owner's and
charterer’s claims against ench other did
nut serve Lo dissolve attachment of proper-
ty of chartérer’s guarantor.

Motion to dissclve sttachment dented

Owner b
agninat cha
leged def
amd gu

~, ; D N

O
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I. Admiralty =47

Supplemental Rules for Certain Admi-
ralty and Mortime Claims do not authorize
usé of attachment solely =8 devies Lo secure
potential jlpment; procedere under thess
rules can lurnish security, bul only if it is
incidental to attempt to acquire quasi in
rem jurisdiction, Supplemental Bules for
Coertain  Admirunity and Maritime Claims,
Bule Bil) 38 USC.A

L Admiralty a7

Even though district court had in per-
sonam jurisdiction over defendants, making
attachment Lo nequire Jurislicl:on URDeces-
sary, Federal Rules of Civil Procedure ap-
phied to nction in admiralty and permitted
plaintiff to utilize sttachment wnder Con-
necticut prejudgment remedy statute, with-
out showing meed for jureslictional attach-
ment. Fed Rules Civ.Pree. Rules 38, 64, 28
USCA.: CGSA §52-2T%

1 Attachment =]

Purpose of attachment eader Conmucti-
cut prejwdpment remedy siatole 15 Lo se-
cure appearanee of defendants amd to fur-
nish seeurity for mny judgment plaintiff
may mecelve. CGSA § B2-2T8a el seq

4. Attnchment =102

Affubavit detailing defendants’ [naluki
ty to pay their debls and affidasit repo @

that defendants agreed o pay su
contracl, that they defaulted § L
and that they had failed to

despite plaintiff’s demand fficient
to sapport affiant's ! i thore was
probable cause to ity of plain-
tifls elaim ns regui ttnchmant un-

der Connecticut
gte. C.GEA T8¢ o BZ2-ITEe,
5 A F

In g probable couse for ex
ment ander Conpecticul law,

iniwge court meed ool delermine whelh-
REfl ia lhely o recover eatirety of
claims, bot anly whethor plainiifl i k-

ly to prevail; concern = muerely whether
and to what extent plaintiff is entitled to
buve property of defendant held in cuswody
of law pending adjudieation of ments of
that sction. C.GBA. § 52-FT8a i seq

6. Attachment a=4

There was suflfieient proboble couse to
susinin attachment wnder Connecticul pe
Judgment remedy whore plointifis antici
pated recovery, a8 Toendel on reasomable
subordinate focts, was S0 ITT.50 and de-
fendant bod raised a FIE5000 damages
claim against plaipuiff. C.G5.A. § 52278

7. Bhipping ==3I8(7)

Pendency of arbitration of oweer's and
charterer's claims agninst ¢ach other did
ot serve to disselve attachment of charter-
er's guarnnior’s property, since only o
and charierer were subject o itfati
clause. CG3A. § 52-2780; 9
B5 1 el mg., 2

tayed o submil undeslying contro-
tween owner and chartarer to arbi-
pendency of arbitration would rot
serve to dissalve attachment of property of
charterer’s guarantor. 9 USCA §§ 1 &t
seq., & COG5.A. § 52-2T8a et soq.

Ralph C. Ereimer, Cos Cob, Conn., and
David Nourse, Kirlin, Camphbel] & Keating,
Mow York City, lor plaintafl.

Stephen M. Seclig, Glazer, Wechsler,
Zeeliy & Glazer, Stamflord, Conn., [or all
defendanis.

REULING ON DEFENDANTES' MOTION
TO DISSOLVE ATTACHMENT

EGINTON, District Judie.

Flaintiff, Cordabi Shipping Compiny
{Cordoba), commenced this action in admi-
ralty by [filing a verified complaint and a
request for an crder of sitachment sguinst
defendanis Mare Shipping Lid. {(Maro) and

i
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Clte i 404 F.Sapp. 183 (1980

latermntional Traders [nc {Internotional),
Jursdietion s predicated upon 28 USC
§ 133

Plaintiff., & Pamamanian corporation, al-
beged that it contracted with Mam, a Libe-
rian corporstion, for & tUme charter of the
M.Y. Albaforth at a rate of 38500 per day
payable semi-moathly in advance, In addi-
tion, the charter party contained the follow-
ing arbitration clause:

IT. That should any dispute arise be-

tween Owrers amnd the Charterers, the

matter in dopute shall be referred to
thres persons at New York, one to be
appointed by each of the parties heretn,
and the thind by the two so chosen; their
decision or that of any two of them, shall
ke final, and for the purpose of enflorcing
any awsped, this agreement may be made

a rule of the Court. The Arbitrators

shall be commercial men.

In a separate dorament, International, a
Conmecticul corporation, executed a gwr-
anty of Maro's purformance. The guarnnty
provided, in its eatirety:

We gusrantes the performance of Maro

Shipping Lid under the above-mentioned

Churtar Party.

AL the conclusion of the time charter,
Cordoba nstituted this artion against Maro
and International for the alleged default in
payments under the charier and the guar-
anty amounting to £30,177.50, Plaintif.
filed & concurrent motion for an ordo

nand E. Sager and Halph C. ., This
cawrt msued the reques { attnch-
ment, pursuant to whi bonal's de-
pasils amoanling in  collected
Funds in the office Hartford National
Bank, Stamf ommeclicut, were ats
L Rule B A and Garmshmenl: Spe-
adl Prowr

Io &nY AdMIFAlY of AAFiEme
i personam a vembied complamt may
fontas & praver for proceds (o attach the
delpndan’s goandi and chaels, or credifs
aed effects on the hands of gamaifhers Aamed

tached. Maro had no funds om deposit at
the time of the nitachment.

Defendants thereafter moved this coart
for an order compelling arbitration, o stay
pending arbitrntion, and nn order disolving
ihe nitachment. Plainuff eonsented to the
arbitration of its claim apainst Maro, This
Court thereupon staved this astion pending
the cutcome of the arbitration, and now
rubes on the molion to dissolve the attach-
meent,

For the reasons stated below, the motion
to dissolve the sitachment & denied s o
each delendant.

|

The Federal Rules of Civil Procedure agd

the Supplementn]l Rules for Certain

ralty and Maritime Claims {Supp.
cally sanction the use of state

See Fed BCivP. 4fe), 6 app e B
Defendants argue, how hat atinch-
ment in an wdmiralt s proper only
if effected under ¥ which autho-
rizes “moritim " only when

Jjunsdiction over a
econtend, attachment

Maro and International are

It & clear, o defendants nssert, that
neither Fed R.Civ.P. 4(e) nor Supp R B{I)
autharizes the use of attachment solely as &
device Lo secure & potential judgment. The
procedure under these rules can furnish se-
curity, but enly if it is incidental 10 an
aitempl 10 acquire quasi in rem jurisdiction,
Soe Chilean Line Ine v. nited Stades, 344
F.2d 757 (2d Cir. 1965); Seawrind Compania,
A v. Crespent Line, [ne, 320 F 24 580 (24
Cir. 1983} This Court, however, has in

in Lhe complaint 12 the amouwnt seed for, if
the defendant shall not be found wichan the
destret. En adduson, ar i the alter-
fative, the plainbiff may. pursuant ta Rale
wle), invoke the remedies provided by state
Law for atlachment and garmishment ar simi-
lar seciure of the defendant’'s property.

United States
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persopam jurisdiction over both Mare and
Intermutional sinee Mare's principal ploce of
business is in Conpecticul and [nuernational
is a Connecticul corporation. Attschment

to acguidre jurisdiction B unhecessary.

[2] The presence of personal jurisdiction
in this case dess not, however, necessarily
defest the attachment pursoant w CG3.
§ 52-178e, sinee plastilf wdditionally
sought attachment under Fed RCiv.P. 84,
which expressly permils & court o onder

all remastios providing for seizure of per-

son or proporty for the purpose of sccur-
ing satisfaction of the judgment walti-
mately 10 be entered in the nction

ander the circumstances and in the man-
ner provided by the bow of the state in
which the district court is held, :

Defendunts argue thot plaintifTs rght to
parsue an attochment i Hmited by Sepp
B because plaintill is bringing an admiralty
action. Deflendunts’ position ignores the in-
tention of Congress, in the 1966 merger
admiralty and eivil procedure, that p
in admiralty sctions have available o t
all procedurnl alternotives availa
thés bn other eivil sethons, ualess ¥

denied in sdmiralty by the B Ep-
cille male Ses & g, .38, The
Supplemental Rules nded nol to
limit the aflions ol parties but ta
preserve Lhe of the unique
mdmiralty hich haad no equiva-
lent im the ure. 12 Wrght &

bus, Supp.R. B preserves

right af the mariiime ploin.
the action quasi i pem, i the
cleets. Though admirally plain-
vie lrmifitionally been able to BEquire

Jurishiction over a defendant

%’mly by attnching the defendant’s proper-
ty in the jurisstiction, plaintiffs on the civil

mide of federal courts did not have this right

N\
@ = Rule A Scope of Hinkes,

These Supplementil Rules apply to the pro-
oEdure i sdmursity and mantime clmms
wahin the meanng af Ride S8ih) with respect
ta the following remedies

i1} Manume asitachment and garnshment

) Actions in nemc

{1} Poasessory. petiory. amd parson ac-
Lo

i —

TEIC i s r— 1 .

i FEDERAL SUPPLEMENT

to guin personnl jurisdietion by attuchment
ufttil Fed RClv.P. 4le) was alded to ithe
Rulea in 1963. Sew Advisery Commillee
Notes of 1968 w0 Supp.R. A, reprioted in TA
Moore's Federal Practice * AD1[2]

Signilicantly, the express |angpusge of
Supp.R. A clearly applies the Supplemental
Rules to sdmisalty and mantime cloims
only when one of four specific historical
maritime remodies is sought? OF the four
enumerated remedies, ooty the first con-
cerns un switachment or
relief sought herein,
lmited W & marst
nishment. The plad
its complaint ex

sought “marntime

atlachmenl p Supplemental Rale
B" plus t ies of attachment or
garnish vided by C.GEA. § H2-ITH

rt fipds that Fed R.Civ P 84 op-
this setion and permits the plaintiff
hite the state prejudgment remedies
ailable to secure an witimate judgmoent,
withoul showing the need for a jursdiction-
al attachment, Of course, wse of such stata
remindies requires eonformence 1o Lhe siate
stabule or statutes imnolved, and it @& to that
issue that the Court now directs its attens
tion.

[

[3] The Connecticut projudgment reme-
dy statute, C.GEA. § 52 576 of seq, pro-
vides that a plaintifi suing for a mopey
Judgment may attuch o defembunt's real or
perscnsl property during the eourse of the
bitigatbon, if the plaintif Tollows the statu-
tory procedures designed to protect the de-
fendant. The gpemeral purpose of such an
atinchment is to secure the appenrincs of
the defendant and to furnish security for
any judgmeni plaintiff may recerve, Soe

14} Acuoas for esoneration from or lmita.
tiem af liafkoy

The pracral Rubss af Civid Procedure for the
Umited Siates Distrcd Cowrts are alss apoli
cable 1o the faregmng prooesdings excepd 1o
the ewtent ihsl Lhew are oconsssient with
these Supplemenial Rueles

United States
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Chir s 484 F Supg. 183 (L9RE)

Black Watch Farma, Ime v Dick, 32
FSupp. 100 (D.Conn. 1871} Atles Garage &
Custom Buiiders, [oc. v, Hurfey, 167 Conn
248, 365 ADd 298 (1974).

Defendants attack the ex parte nature of
the attachment in this cass. They argue
that plaintiff failed to follow the proce-
dures of C.G5 §§ 52-27% and 52-27Bd
which require a probable cause hearing on
the validity of the claim before attachment.
Thus, they conclude, the court must dissalve
the order of attachkment and garnishment.

[#] The sitachment in this case was pro-
cedurally proper. § 52-278e permits an al-
tachment without prior bearing as ordinri-
ly required by §§ 52-278¢ and 52-IVRd
where the plaintiff filkes an affiduvit pasert-
ing “there @ probable cause to sustain the
validity of plaintifls claim”™ and that the
defendant “has stated he is insolvent or has
stated he s unable to pay his debis e they
mature " The affidavit of Ferdinand E
Saver, fled with the application for the
writ of attachment, details the defendants’
inability to pay their debis:

In my varous conversations with Mr
Herman [president of both defendants]
he stated that his companies were having
& cash Mlow problem and therefore could
not mest their obligations aa they fell
duai.

The affldavit af Ralph Kreimer, sttogfey
for plaintiff, roports 1

agreed 1o pay sums under the con
they dnh.uir.ed in payment ang

At may [uter move for dinso-
iffeation of the prejudgment
Upon such & motion, it is the

s remponsibility 16 determine whether
“there & probable cause Lo sustain the va-
Lidity of the plaintiffs elaim™ C.G.SA.
§ 52-TTBe.

[5] In assessing the probable cause [or
B0 ¢x parte attachment, the examining
court nowd not determine whether plainuff
s likely to recover the entively of its claims,
but only whether pluintiff is likely o pre-
vail. Indeed. the concern is merely “wheth-
er and to what extent the plaintiff s enti-
tled to have property of the defendant hold
in the eustody of the law pending sdjudics-
tion of the merits of that action” E J.
Hansen Elovator, Ine v. Stoll, 167 Coan.
§23, 629-30, 356 A 2d B3, 896 (1975L

[§] Tha probable cause necessary Lo sus-
tain a prejudgment remedy has

defined as the good faith beliel in the .::O
: ] e

ence af faets essential for the action

ble person™ of the meriis of
Condominium

n affiant that
{ o stated sum is
o finding of facts
pport the affiant’s be-
ily justify a holding of
g, [d. at 586, ITE AR &0,
fidawit elearly states that de-
dan indebted to plaintiff in the
upt of $£320,177.50 on the Charter Party.
tiw amount is the sum of the contract per
dhem charge, allegedly still unpakd, and the
estimated cost of new bunkers. The antici-
pated recovery is therefore founded on rea-
sonable subordinate facts.

At the hearing, defendants did not con-
trovert the non-payment of the amounis
past due under the Charter Party. Maro
did indicate, however, that it hod rased an
£125,000 dumage claim against Cordoba for
the failure of the Albaforth to carry the
tonnage specified in the time churter. [t
this eloim which led to submission of the
montroversy to arbatration.

Under these Tacts, the Court finds proba-
ble cause to believe that plaintiff will pre-
vail on the merits in this case. Even il the
arbitrators award Maro the entire sum of
its alleged damages, Cordoba will recover &
substantial part of the amount demanded,

O
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Moreover, Cordaba’s [Ekely recovery is far in
excess of the P984 under attnchmont,

w

Defendants’ final attack on the sttach-
ment turts on the alleged inconsistency be-
twoen the Arbitration Aet, 9 USC § 1 et
seq., and this court’s eatry of state prejudg-
ment remedies against the defendants. In
short, defendants argoe that the submission
of this controversy to arbitration under 9
AL, § 2 divests this court of any authori-
ty to order prejudgment remedies pursuant
to the state siatute because this action s
now governed in it entirety by the peowvi-
sions of the Arbliration Al

A
[7.8] Though both deflendanis raise this
argument. it & clonr that, regardiess of ita
merit, the pendency of arbitration will not
surve Lo dissalve the attachment af Interna
tiopnls peoporty. Plaintifls setion @
against baith Maro as charterer and In
tionnl as gpuarantor. Only parti
ehurter agreement, however,
the mrhitration clause, [
that where, as here, an arbi

limited fo disputes mirs
charterers,” it is Hnlr:@EJ on the two
numisd parties s Steed Co af [IL
¥. 55 Francois w F Supp. 200 (5.0LN.
Y. 1988), Al Campania Espannls de
Petrofeos, Nervus Shipping, SA., 527
F.2d 965 . 1975. A guarantor of a

; nl. will not be bound by an
clause in the main agreement,
'ﬂhﬁ:.l'q'g‘ e v. Mationpal Sﬁfp—

n : .
%mu Trading Corp., 523 F.2d 527 (2

é.ci 785, 46 L.Ed.2d 643 (1076), especially

950 eert demesd 428 ULS, 1054, 0

where the puwnrantor’s performunce con-
traet and the charier agreement are silent
as to how dispules concerning the guarnn-
tor's linbility are to be resolved. Taiwan
Savigwtion Cu v, Seven Seas Merchants
Corp, 172 F8upp. 721 (3.D.8.Y.1855), In-
ternational’s responsibilities are, therefore,
nol subject to arbitration; the attachment
of International’s property will mot in any
way interfere with the arbitration.

TR T i pl— 8 - o . e .

43 FEDERAL SUPPLEMENT

[4] The court's allegod lack of power Lo
arder a prejuigment remely on & elpim n
wrbitration is more serously raised by de-
femdant Mars. Neveribeless, the Second
Circuit ruled some years ago that a eowrt
has the power Lo order prejudpment attach-
ment, even though courl action has been
staved to submit the underlying controver-
sy to arbitration. Murray (8 Products Co
v. Mitswi and Co, 146 F.2d 381 (2d Cir

19440

Even applying a view of
the role of arbitrat uri finds mo
inconsistancy bebw poal af the Arhi-
tration Act m @ non-judicial resola-
tion of contreyersitw’and that of C.G3A
§ h2-2781 qlai) (m assuring the existence
of monENs muﬁ' a judgment if nnd

HET AR N i
3&::!&:11. 5 relinnce on  Metropoelitan
Tanker, Corp. v, PN, Pertambaggan
injakdangas Bumi Nasional, 427 F.8upp. 2
SO.N.Y.1975) i misplaced. Despite the
plaintiff"s attempt in that case to bring the
controversy within the provisions of the Ar-
bitration Act, Judge Motkey correctly beld
that the eourt could compel arbitration only
under 8 US.C § 201, the Convention on
Recognition and Enforcement of Foreign
Arbitral Awards, Projudpment attachment
in such a case & inappropriate sSnee arbitra-
tion ander the Convention (rather than the
Act) divests the court of jurisdiction,
MeCreary Tire & Rubber Ca v. CEAT, 501
F.2d 1032 (34 Cir. 1974}

[n this case, the right to arbitration falls
squarcly within the provision of the Arhi-
tration Act, 9 USC. § 2 and was not
compelled by the court. These prococdings
have merely besen stayed pending the con-
clusion of the arbitration. The stay did nat
divest ths court of jurisdiction aver the
controversy botween Cordoba and Maro:
amd this eourt finds no inconsistency be-
tween the policies anderlying the Arbitoi-
tion Act and these sspporting CGSA
§ 52-ZTHn et seq,

Accordingly, the Motion to Dissolve the
Attachment is denied in all respecta.

It is so ORDERED.
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