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Cour ts will recognise it and will accord it the priority which u 
right oj that nature would be given under English procedure." 

In our opinion the English Courl fjf Appeal in Tlu: Col.orado adopted 

lhe approach which is coned in principle. A maritime lien is a right 
of property ghen by way fl f security for a. maritime claim. If the 
Admi ralty court has, as in the prC5~nt case, jurisd iction to entertain 
the cl aim, it will n nt Jisrcc:ard the lien. A maritime lien validly con­

ferred by the lex luci is as much part of the claim 3.5 is a mortgage 
similarly "val id by the lex loci. Each is :1 limited right or pro perty 
securing the claim. The lien travels with the claim. as does the mort· 
bage and the claim travels '\' ith the sbip. it would be a denial of history 
and principle, in the prescnt chaos of the law of the sea 60vcrning the 
recognition and pr iority of maritime liens and rnor tg~lges: to refuse the 

aid of private international law, 
For these reasons, we think that the Court of Ap peal reached the 

co rrec t conclusion amI would di:;miss the appeal. 

IN THE MATTER O F THE ARBITRATION BET WEE N HANSKAR 
SHIPPING COMPANY, Petitioner .. 

IRON ORE COMPANY OF CANADA. RCJpondenJ. 

United States District Cour t. Southern District of New York, F,-uru.:lry 1. 1980. 

79 Ci,. 5820 (RLC) ;;49664. 

ARBITRATION- lll . Agreement to Arb it rate Future Disputes-126. 
Time to Demand Arbitratio n-CHARTER-24. Actions and Arbitr:Hions. 

Whether shipowner's Illlcgcd i:1i!ure to appoint an arb itrator within the one year 
period sti pulated in ch.:lrtf' r party clause h:Jrs its cargo damage cillim n ~ainsl 
chnrt erc r is nn issue to he decideu by the arbitr.:lton'. not 1 he courts. This 
well-established princip le i$ not .:luectcd by Art. 11 (3) of the Co n\'cntion on 
the Recognition and £n{orc(' llIent of f (' rl"ign Arbitral Awards. empo ..... ering 
court to fmd an Ilrhitration agreement "null and void. inoperative or incap­
aLle of bein g enforced." Since no such fmding is possib le here, ship(lwnt'r'~ 
pe tition to eompel a.rhitration wanted . 

Joseph E. O(' \1:t ~. Jr. l lla l1ey & Chalos} lor Hanskar 5hipfJin~ Co mpan y. 
John J . Dcvin('. Jr. ( Poles. Tublin. Pateslidl"s & 5tratakis) l or Iron Ore Company 

0/ Canada. 

ROBERT L. CARTER, D.J.: 
Petitioner H ;:.mska r Shipping Company ("Hanskar" L pursuant to the 
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Fede,,1 Arbitrotion Act ('''\ ct'' ) . 9 U.S. Code, ,ec. 4. seeks an order 
compell ing respondent Iron Ore Company of Canada ("Iron") to pro· 
ceed to nrbitration in accordance with the te rms of an agreement 
uctwcen the parties. This dispute arose under a ch.:utcr party by which 
Iron chartered a vessel owneu by 1 bm·kar. The vessel sustained certain 
dam:l~cs for \\ hich H:m:;kur cbinls Iron to be liable under the agree­
ment, ::md Hanskar desi res tlw t this claim be submitted to arbitrators 
for dc'termination . iron oppo ~ e5 the petilion on the gr ound that Hanskar 
has waived its r iFd lt to a rbitration. 

The chart er p.:J.r ty cont:l incd a provi:;i on by which the parties ~grecd 
that all Ji~putes arising under the agreement would be referred to :1 

panel of :Hbi tr:ltors. This prov i ~ ion :d ~o contained a limi tati on : any 
ci:tim would be "wnived a nd absolutely bJrred" unlcss the cbim:mt 
appointed his arbitrato r to the panel and stated his claim in writing 
within twelve months of fina l di~charge. l 

Iron con tends as the h:1'!is of its opposition to the instant petition that 
H.:tn ~kar failed to r.lee l the twelve·month deadl.ine and thereby waived 
its claim . Han!'kar rc!'ponds that any issue of waiver or time-bar is for 
the arhitrators to dccidl:!, no t the r ourt. This question was considered 
recrntly by the Court of Appcals fo r this ci rcuit in Conlicommodily 
Sen ·ices. In c. v. Philipp & Lwn, <' 2 Cir., 613 F.2d 1222, 1980} . 
The fa cts in tha t f'3se were similar to those here : the parties 
had an arbit rat ion agreement rcqui rin; Ih.:1t arbi tration be commenced 
within one year o f the accrual of a cause o f action, and the party resist· 
jnl! nrh itr:1tioll (lid !"o on the ground th:1t the claima nt's demand fo r 

.:t rhitration w:J.s not ti mely under the ugrcement. Interpreting section ·t, 
of the Act, 9 U.s. Code. sec, I ~,: and :J.pplyin3' its former decisions in 

, Tl d!i clause of the charter pany providcs in pt:rtincnt pari : 
" All d isputt"s frll m lime 10 lime orisins out of this contrnct shal l. unless the 
pa rt iC"s agree fnrth with on 3. si nJ? le Arb itr:llor. be referred to the fin.:! I arbitra­
ownt of t wo r3.rhil-:-:al orsJ, one (n he a ppointed by eac h of the p,lTti cs, with 
I''' '''' !' r 10 tmch Ar bi tratoT!l tn "ppoinl an l ;m pire, .\ny dni rn must hI' madt• in 
IHitinp; and Cl .. imanl 's a rh ilralflr :l ppoin tt"u with in t w .. h,<, monT h" nf fi!1 nl 
.ri.(" h :"If~c a nd wherl'" thi s provi!;ion is not cnm pli t"d with tht' d aim !ohnll be 
d('t"mt'd to bC" waivcd nnd absolut el y harrrd ••• _" 

: ~('c l ion " of the Act. 9 U.S. Code. fI(,C, 4, provides in pertinent pari that: 
.. \ J13rty aj.':grie\!t'd by Ihe al1rged failure, neglect, or refusnl of another to 
ar!titrat e IlIH1,-r :t wrifl('n agrcr ll1t'nl for n rbll ra li(l n rnav petit ion nny l -nit cd 

:; t:1It'8 di~trir t CO llrt ••• for un flTUl' r d irr cti nc: thllt suc h a rbitrat iun proceed 
in Ihe mnnn r r p ruvid(>d for ill ~11 1 h :l:"'Tee m" nt ••• . Tht' f'()ur t !lhall hear 

the parties, and upon being satisfirrl Ihat the milking o[ the agreement for 
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HA:'iSKAR SHPC. \" . IRON ORE CO. ]2S1 

1249 . 
Recon.struction Finance Corp. 1'. Ifarrison:s & Crosjidd. 1953 ,\~lC 
1013,20-1 F.2.] 366 (2 Cir.), cert. ri"ni.·d, :ll() L.S. ;;:;4 \195:31. a lld 
Trafalgar Shipping Co. v. I "temational. M illillg Co., ]969 A~IC 1006. 40 I 
F.2d 568 i2 Cir., 1968 ), lhe court delermined lhal lhe only questions a 

district court properly may consider on a petition tv compel ucuitratioll 
ace whether there was an agreement to oruitr.:l.lc aml whethe r Ime pa rty 
has failed to submit to arultralion: "unlc~:; the 'mak ing' of the agree­
ment to arbitra te or 'the failure, neglect, ur rcfu ::al' of one party to 
arbitrate is in dispute, tbe COll rt m ust compel arui trat!fJn." Conticur/I· 
/IIodity Ser"ices Ille. u. Philipp & Lion, supra. (,[3 r.2d al 122S. See 
I'rima I'aint Curl" v. Flvod & Crm!.-lin, 333 U.s. 395, ,10k J'JW A:'IC 

222·223 (Sy .) (1967). 
In fact, the Court of Appeals has ruled previously that nn arbilration 

clause Lroadly encompassillg all disputes a risi ng under a contract in­
cludes among the di5pute~ to be resoh-ed b~' arbitration an)' questioll { 
waiver of arbitration. fPorld Brilliance Cnrp. v . Bethlehem Sleel Co., 
1965 AMC 831, 382·83. 312 F.2d 362. 3M (2 Cir .. 19(5): "ec Au.<ili"ry 
Power Corp. v. Eckhardt & Co., 1966 AMC 2S·16. 25· 1~-49. 2G6 F. SUI'P· 
1020,1022 (S.D. N.Y .. 1966) (Tylt!r. J.L "~l1thing • It • in ~('e t jon ..I. 
or elsewhere in the Act. cxprc5,slr b3rs enforcement of an agreement to 
3rbitratc the defense of w:livcr in a suit b rought under section 1·:' 1170rld 
Brilliance Corp . v. Bethlehem Steel Co., supra. 1965 A~IC ,11 8:15, 3 12 

F.2d ,t 365 . 
The only iss lie ra ised b,' Iron in opposing H3n~kar'::, pelition is the 

timeliness of lbnsk::tr's de.m~nd for ~rbilralion. Neither the m~kin:; of 
the arbitration a~n:.'t'rnent no r Iron's fail ure !L'I ('omply therc\\ith is d is­
puted. section 4 of the Act therefore requires the cou rt 1\) order the 

pa rt ies to proceed to arb itration. 3 

:uLil ral ioll or the failure to com pI)' tlwr~' ,\ ith is not in jC.ilH'. the Cfl ur! shall 
make an Clrdcr direclm: the p:tnil's to procced 10 3rbilr .. l!ion III .:1CCUrdllnl'C 

with Ih~ lcrlll.! of the :q:;r('cment • • • . If the m:tkint: of Ih,. nrbi trntion 
agre,. ntent or the failure . nc:;leet. or refusal to perform Ihe !!3nlC UI! in issue . 
the ('ourt shaH proceed !=ummarily In Ihe trial t111.: n ·o f." 

• til .:I.n cll' \·cnlh·hour letter to the COtJrt, wril1cn Ion;::: after the ,jOlt' ft·r 
n'''pond in&: to the instant petition hnd ("xpin·d. Iron ~U~;':'t.·:!'tl Ihnl It·,·t:", \ 4 

does not ('ontrol. and thn t thi, case should be df'll'rnlinroti under t he Com'cn!ion 
011 tht' Recl'J!nition .:tnd EnfMCI'IlU'nl \1[ F'l rC'ic.n Arhilr:ll .\ I\ ;ml.. ("elln. 

\'I'n tion"), implemented br Ch3ptt'f' 2 of lhe Act 9 l!5. Code. ~c. : 01 ~t ~t:q . 
Chapter 2, in section 206. authorh.e!l the district courts to conllwi nruitrntlon in 
much the same mnnner AS section '1., !'lce note 2, supra, but Arlici l! U.3 of Ihl! 
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Hansk.1r's petition is granted, and the clerk is direc ted to enter judg. 
ment for the petitioner. Jron shall appoint its arbitrator pursua nt to its 
8,2"TCClOcnt with lI ansknr wiLhi" thi rty days of the fi ling of this opinion, 
and the part ies' t\l10 arhit r:1 Lors shall dl!s ignate an umpire promptl y 
thereafter ~ so tha t th is matter c: :m proceed to arbitration in acco rdance 
with their "!;TCCm ent. 

• 

Cunn-nlion, Iron cla ims, perm its a. br03der inq u iT~ by the court in determining 
wltt· ther to co mpci 3rbitT:1t ion than JOI'S :.-ccliun -l. Iron 's impl icit sugges tion i3 

t il :!t under ~uch :m C' l: pan ded inquiry. lil!! (,LoU n mny recogni~e i ts cb im of 
time-hOlT as ~ufEcient to :1v(JiJ arbitratio n. 

At iele IL3 provides : 
"The court o f :l Contract ing Slatl". when 5eize d of un act ion in a mailer in 
res pect o f which the pari It;'" have made an a gree ment with in the meun ing 
of thi !/. art icle. shall. at the rClluc~t of onp of the: parties, refe r the parties to 
:lrbit r.l t ion. ulllc!!S It fin d~ th.lt the ~:Ud a grl"('lllcnt IS null 3nd \oid . i:wper:1' 
11\'" or inca pabll! of bei ng IwrformeJ:' 

The a J!, r t't'mcnt In tJ ul"'st io n ht· re. bt'c:luse i t is oll e "under whic h the part ie! 
undertake to submit I lhf' i r dispu tes ! to arbi trat ion." Ar~clc 11.1 . llnd because it 
is nOI "en tire ly Letwccll ci t izenll 01 the Lnited S tate:!," 9 U.s. Coo t!. !WC, 202-
re"ponuent is a Cnna.dia n co rporat ion and petiti oner's na tional it y is unclear­
i~ ,",Ubjccl to the tCrtll"l o f tb t.' C:"m·l·ntion. Src 9 U.S. Code. scc. 202. Thert'Core. 

as re~ ponJl'nt ~u~:;:c~ts. Art idf': 11 .3 l·un trols. It !!hould be nou'd tha t t> t.'ct ion 4 
o f Ihe ACI. f) U5, Cvde. sel', ·k ,t1",u appl ies to the rXIf'n t not in co nflic t with 
the Conven tion, 9 U,S, CoJ(:, seC. zoa, 

II is c\idc!1t thaI ap Jl 1rin:.:: :\ r t il-Ie n .3 ..... ill 110 1 a/Tt:d the; OU lru me (J ( th is ca"e. 
N(J lh inl; in Ihe affidavit Fuhm itl cd on Iron'" be half in o[l pos iti on to Hunska r ':; 

pet ition !o!Uj.a;csts any ba ... js for findi ng Ih .. arbi t rat ion ugn :f'mcnl lu .. I .... ·,.en tfll' 
pa ni c,,; to Ilc "null :lOO , oiri. iM[lt' rnl ive (Jr :nc3pa ble of being pf'rform"d," AI 
1110"1. Jr" fl cI:lims Ihal the Ilarti cuiar el.~i lll rni· ... d hl' re hy II .tncknr h..ts beefl 
lV.ti ,, ·J unde r the agreement. S uch II. clai m in no wuy ad d rc'I,es the \':ili d ity of 
tilt: unJl' rlyinp: a greemen t, nnJ IUllJ ~ r Art iclt' II.:t 1J !l JJl uch a~ untirr "I' ct ion . ~ 

'Jf the An. the cou rt is " houn d 10 I!I Vt! effec t" to th t! pa rt ies ' ag rt"'ment In 
arh ilr:ue. Matter (of Furnra S.{J .. 1.. ' ~ H F, Supp , 7iS, 780 n.2 (~.D. N. Y" 197i) 
I f rank r-1. J.) , u:J'd MW F.2d 10 ~. ~ 12 Ci r ' . 19i8 ). 

' T Ilt' procenu rc fll r ... clCC1Jn!! arbi trat ors IIn der the p!l r t ic'\ ' agrl·t>Jn t'n t is ~t at cd 

i ll nll t!· L l'upru. 
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