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UNITED STATES DISTRICT COURT v 5L
SOUTHERN DISTRICT OF NEW YORK 1250 ‘i
i i B S A S e e SRR L%
In the Matter of the Arbitration between
ASS0CIATED BULK CARRIERS OF BERMUDA,
Petitioner, MEMORANDUM OPINION
and ORD :
-against- jﬂﬁff”?
79 5439
MINERAL IMPORT EXPORT OF BUCHAREST, s
o
Respondent. _rf"r_r:" pt ':'a;;.-
r PAN 3 1 1550 :

APPEARANCES (See Last Page) /&\6"‘5;5' D. gF N. =

MARY JOHENSON LOWE, D.J.

Petitioner seeks skrmation of an arbitration
awvard pursuant to the Enrv&nnis;‘ 1d Enforcement of Foreign
Arbitral Awards [1970] 3 O 2517, T.I.A.5. No. 6997, and
Chapter 2 of the Dnitqské;;LE: Arbitration Act, 9 U.S5.C. §201
et seg. Q~

ember 23, 1977, petiticner and respondent
entered into S tract of charter in New York City whereby

e

Patit..nnu d to transport aboard the "M.5. HEYTHROP" 45-

55 nf coal from 1 or 2 safe berths Curtis Bay and/or
0

1 afe berths Hampton Roads in Baltimore, Maryland to 1 or

@ afe berths Constanza, Rumania. A dispute arose between the
pa

rties under the charter party and petiticner claimed §28,183.28
Plus interest and costs from respondent for (a) a shoztfall in
the f£inal accounting position of the voyage (i.e. $15,067.64),
and (b) the difference in favor of petitioner between the demur-

rage earned by the wvessel at the loading port and the despatch
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earned by the respondent at the discharge point (i.e. $13,115.64).
The respondent failed to pay the sum claimed by peti=-
tioner. Therefore, in accordance with the arbitration clause of
the charter pa.rty,_lgeutinner appointed a London arbitrator. On
October 10, 1978, respondent was advised by petitioner of the ap=-
pointment of its arbitrator and was invited to appoint an arbitra-
tor of its own within ten days of that date. On Dctnhe:@ 1978,
petitioner reiterated its invitation that respondent t an
arbitrator. After respondent failed to reply, tha L on arbi-

4

trator appointed by petitioner accepted the ap nt as sole

arbitrator. /Q

On January 2%, 1979, petitio ®orwarded respondent

copies of the submission of claim p by the petiticner. On
February 19, 1979, the arbitrato e the respondent reguesting
that it submit its defense wi nty-one days, or notify the

arbitrator of its intentic \ks-pmsent a defense. Respondent failed
to reply to the arhitr = regquest and on March 23, 1379, the
arbitrator issued a f*emptﬂnv order regquiring that tha submission
of any defense ondent be presented within twenty-one days

of that date urther, that respondent attend or be
represenfSS&?t the arbitration hearing which was scheduled

*If any dispute or difference should arise under
this Charter, same to be referred to three parties
in the City of London, one to be appointed by each
cf the parties hereto, the third by the two so

" chosen, and their decision, or that of any two of

Z/  them, shall be final 2nd binding, and this agree-
ment may, for enforcing the same, be made a rule
of Court., Said three parties to be commercial

men." (lines 41-43).

——

_l.@aicmberr 1377, charter party arbitration clause provides,

Y
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to be held in London, England at the Baltic Mercantile and
Shipping Exchange. The arbitrator further orderad that if
respondent failed to appear, he would reach a decision based
on the documents before him at the time of the hearing. On
April 159, 1979, the hearing took place; petitioner appeared
but respondent failed to attend or submit evidence. Cnnﬁé

guently, the arbitrator, based on the evidence beforas ;
entered an award, dated at London on May 10, 1979, n&ng
respondent to pay petiticner $30,020.53. The aw%als taxed
respondent with the arbitrator's fee of & ,{ d directed

respondent to reimburse the petitioner for arhitrator's

fee if petitioner paid the fee, which
To date, the award has % en satisfied and remains
due and owing by the respnndant.@n November 11, 1979, the
petitionar filed an action i Ql): Court seeking confirmation
0f the arbitration award %ju&qment in the amount of the
award. In accordance @ the instructions from this Court, on
December 18, 1579 @‘Jﬁner telexed the respondent to further
inform them of % ending petition in this Court. The telex

stated that ault judgment would be rendered if the respondent

T
$$
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did not respond immediately. The respondent has to date failed
to reply.

\ -1.'Title 9, U.5.C., 5201 provides for the enforcement
in the United States of the Convention on the Recognition and

Enforcement of Foreign Arbitral Awards (“"Convention®}), [1970])

3 9.5.T. 2517, T.I.A.5. No. 6997. Article III of vention
l\_u’ states, in part, that each 'duntracting State"” s recognize
arbitral awards as binding and enforce them :urdancﬂ with

the rules of procedure of the territory w ‘ e award is relied
. upon, under the conditicons laid down ir§ Eunvent.iﬂn s articles,

The United States, United I'::Lngdnm nia are all parties

B 2/ Petitioner's telex to re ent stated the following,
"Pleaze be adviged at Judge Lowe of the United
States Distri urt for the Southern District
of Hﬂy Yor ordered that you reply by telex

state whether you intend to
sel or otherwise submit evidence
et in cppo¥it™®on to the confirmaticn of the arbitra—
@a d rendered in London on May 10, 1979.
have previously been notified on several
ions [sic] by mail the arhitration award
iﬁg;ives disputes arising out of the above cap=-
‘iEln 2d charter party was rendered despite your
ilura to appear. The award was in faver of

$ ’A:scciated Bulk Carriers of Bermuda in the sum
of U.5. Dollars 27,667.64 together with interest
thereon at the rate of 8 percant per annum for

$ April 17, 1978.
Please be further advised that if we do not

receive your immediate reply by telex a default
judgment will be rendered against you by the
Court."™ .

|
1
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v with the Convention's articles.

{i.e. "contracting states"™) to the Convention, an€ thereiore

bound by its terms. Accordingly, petitioner

'z arbitratien

award is governed by the Convention and enforceable in this

country, provided that the award was rendered in accordance

-y |
fes

?yThe only apparent objection which

the respon =

could raise against enforcement of the arbitration a is

that the London arbitrator did not have ju::isdicti@u enter

an arbitration award on behalf of petiticoner
. arbitration procedure used appeared to ha

vention of both the charter party agre

Q pim
in contra-

etwee-.n the

parties and Article V, clause 1. td:q e Convention. This
&,

Court finds, howaver, as a matta

_3/ 9 U.5.C. §207 provide C)

tha+s the arhitration

V*Within three%rs after an arkitral award
i he Convention is made, any

falling wur 3
part to Ehes/arbitration may apply to any

1g jurisdiction under this chapter
fur der confirming the award as against

an er party to the arbitration. The
%shﬂl confirm the award unless it £1

&4

the grounds for refusel or deferral

the award

specified in the said Convention." |

$ recognition or enforcement of

&

e
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"
procedure did not violate the Conventicn or charcter ;ar:yi

i

_4fr;;:icle V, clause l.(d) of the Convention states that recogni-
tion and enforcement of the award may be refused, at the requ&st

of the party against whom it is invoked, only if that party fur-
nighes to the competent authority where the recognition and enforce-
mant is sought, proof that the composition of the arbitral authority
or the arbitral procedure was not in accordance with the agreement
of the parties, or, failing such agreement, was not in_accordance

with the law of the country where the arbitration too cae. The
arbitration clause of the charter party agreement b the par-
ties provides for the appointment of a three man tration panel;
each party to the charter party to appoint one ar ater, and the

three are to be commercial men, and their dec : is final ané
binding on the parties,

In the instant action, the petitioner
arbitrator who rendered the award. Thi
late the charter partv and Ennv51tinﬁ,
Since the award was rendered in Lond
Kingdonm is :unt:n‘llr, by the terms
the Convention and 9 U.S.C. EED?.
party arbitration clause is gowv
Act 1950. See, 2 Halsbury's L
The Damianos [1971] 2 OB SEE, 1] 2 All ER 1301 CA. Section
9i{l] or tne Arbitration Ac states, "Where an arbitration
agreamant provides that te\zéference shall be to three arbitrators,
one to be appointed by parcy and the third to be aprointed by
the two agpointed by rties, the agreement shall havz

affact as if it 5ra for the appeointment of an umpire, and not

two arbitrators chosen to sppoint the third ar:?t: or. Also, the

the sole London
edure appears to vio-
in fact, does not.
the law of the United
rticle Vv, clause 1.(d) of
1 er English Law, the charter
by the English Arbitration
England [4th ed.] 9533 at 272;

for the aﬂpﬂln.TEﬂ thiré arbitrator, by the two arbitrators
appointed by the Lles." Section B{l) of the Arbitration Act

1950 states, "Upllss a contrary intention is expressed therein,

EVErY arb;:r agreement shall, where the reference iz to two
nrbit:azcrs eemed to include a provision that the two arbitrator:
shall app unpire LtmEdlatElv after they themselves are appoint.
Section ef the Arbitration Act 1950 states, "Where an arbitra-
tion a ment provides that the reference shall bhe to two arbhitra-

tors e to be appointed by each party, then, unless a contrary
lon is expressed therein--if, on such a reference, one parcty
0 appoint an arhitrator, either originally, or by way of
titution as aiforesaid, for seven clear days afiter the gther
ty, having appointed his arbitrator, has served the parcty making
default with notice to make the appointment, the parzy who has
appointed an arbitrator may appoint that arbitrater o act as scle
arbitrator in the reference and his award shall be binding on both
parties as if he had been appointed by consent." See, Arbitrarion
A:t liﬁul 14 G"nl EG+ 5-! Tl Hf il-l‘l.d 9!

{(£cotnote continued on next page)

i
United States
Page 6 of 9



{footnote 4 continued)

The effect of the Arbitration Act 1950 sections B and 9
iz that the charter party arbitration clause provicded for the
appointment of two arbitrators and an umpire chosen by the
arbitrators. On October 10, 1978, petitioner chose its arbi-
trator, notified respondent of the appointment, and invited
respondent to appoint an arbitrator on its behalf. HRespondent
failed to do this, and on October 20, 1978, petitioner again
invited respondent to appoint its arbitrator. Respondent again
failed to respond to petitioner's invitation, and, pur t to
section 7 of the Arbitration Act 1950, petiticner agp»@:d its

! arbitrator as the sole arbitrator in the action. Q~

'[‘_r'l
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For the above-mentioned reasons and pursuant to
the Convention, [1970] 3 U.5.T. 2517, T.I.A.5. Ho. 6997, and
Chapter 2 of the United States Arbitration Act, 9 U.5.C. §201
et seqg., petitioner's application is hereby granted. The
awvard rendered in this matter on May 10, 1379, in London,
England is confirmed and entered as a judgment of this-Court.
Petitioner is directed to submit an appropriate jud@f@ in

accordance herswith.

It is So Ordered. ') %

L 4

.

TRICT JUDG

Wew York, New York

URITED
Dated: January 31, 1380 @@
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APPEABRANCES

HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN
Attorneys for Petitioner

72 Wall Street .

New York, New York 10005

BY: D. CHRISTOPHER HECEMAN, ESQ.

MINERAL IMPORT EXPORT QF BUCHAREST O

P.0. Box 2038 Q.
Bucharest 5, Rumania O
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