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reimbursed for his actun]l disbyrsements
and that he was to be paid 2 rovalty of 2%
on ithe retall prce of all records sold
throughout the world. On that cause of
action plaintiff seeks an sccounting. A
second caose of schwon, botlomed on Lhe
docimine of gquantum meruit is abo sei
forih.

ahortly efore the date fixed for trial
defendants moved to amend their answer Lo
include the defense of Statute of Frauds
That motion was granted. Thereupon de-
fendants moved to dismiss the complaini
pmserting that the first cause of action was
barred by the Statute of Fraods and that
the agreement between the parties provided
that plaintiff was to be reimbursed for his
sctual expenses and, in sddition thereta, he
was to be pand the sum of §7.50 per hoar {or
time spent in producing the master record-
ing and that such sum was pamd W him.
That motion was granted and plaintiff ap-
peals from the fudgment entered thereon

1] We npres that the dizmisss] of the
firat cause of action wes worrantsd. | The
Statute of Frauds (GOL § 5-T01[ajlIN pro-
vides that an agreement which By Jta.erma
s pol Lo be performed within/Ghe Pfear must
bo in writing. In point of thme, Lthe agree-
ment :|.|i|.'g\u:!. by plointill = |'-|n'11-|.-r||;||,'-'|
Under it defendants’ Nability endured so
long B8 & Amnghe gecarddol the Star Club
performancs  wha, sdd anywhere in the
world. In thesd ciftumstances the agree-
mant could=med, be performed within one
year aml thewiatule 18 apphicable (cf. Duxes
of Diwigland v, Audic Fidelity, [ne, 19
AN\ BTE, 244 MY SS 178 [1st Dept] )

f&) The second caose af astion presents
nysomewhat different situption. The de-
fendants contend that the agresment was
Lo pay plmniall §i.50 per hour for the time
apent tn making the master recording nad
that the sum was paid to him
conoedes, for Lhe purpose of Lho

Plaimuiff

appeeal,
Lhat he recmved such payment However,
b inssts that this was merely the basic
poyment snd that he was o be pabd addi-
tional sums for his work., While Lthe agree-
mént between the parties cannot [urmish
the bama [or such sdditional compensation,

plaintifl remains free to show, d he ean,
that the base payment wad intended to be
oaly the initial installment for the services
performed by him; Lhat such servioss wene
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i [aet worth consadernidy more.
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A, Defendant-Respondent.

Sopreme, Caart, Appellate Division,
First Department

Jan. 26 1982

PlaintifT brought action against French
corporation under a eantract which ineluded
an arbitration provision coversd by Lhe
United Mations Copvention on the Ressorni-
tion and Enforcement of Foreign Ariniral
The Supreme Court, New York
Coanty, Nadel, J., granted the French cor-
poration’'s molion Lo vacale the preanbilrs-
atiachment and dismised the com-
plaint {or lack of subject-matier jurmsdic.
thon, and pluntff appesled. The Supreme
Court. Appellate [Hvigion, held that ploan-
tff was enbtled o allachment before the

Avwnrods

Leom

arfitration award was rendered
Urder reversed, motien denned and @t-

taehment reinatatd

Arbitrathon =ZI1L7

Fluntif[, who brouwghl sction against a
French corporation under a contract which
included an artniralson provisesen coversd by
the United Nationa Convention on the Héc-
ogrmileon and Enforcement al Fun'.'g'n Arhi-
to atiachmant
before the arbitration award wos rendened.
9 USCA § 200

Recogrmition and Enlorcemenl of F'urmg'n.

trFal AWErAEs, was eftitied

we).. Lonvenbion on Lhe




*. ty, entered on October 16, 1980,

% ment ‘and . dismiss - the - complaifit

H“Hi NEW
Arbitral Awaeds, Art | &t Beg., & US.CA
§ 201 note

———

5. L. Cohen, New York City, for plaintifl-
appellant

B K Bernstetn, Mew York City, for de
, fendant-respondent.

Before SANDLER, J. P, and CARRD,
SILVERMAN, BLOOM and FEIN, 11

MEMORANDUM DECISION

"Jr.h:n.—mr Court, MNew York Coun-
'“'.l.!l..lﬂl{

i vacnle

Urdar,

defendant-respondent's
the pre-arbitration attachment and dismiss-
ing the complaint for lack of subject matteg
_:\-IJri.-u.‘I;.cll-'.-n. reversed, on
donied and attachement reinstated, withet
COsLs.

Respondent (“Motobecane™) 8 a French
corporation. A New York subsidisey (“Mo-
tobecasie Amerca” ] waigoestablinhed with
Motobseane muintaining Swoting control
Appellant [(*Cooper?] was'a sharebolder in
the New York cofpogition. The sharehald-

" vided that the sharchold-
ers could teader their shares for repurchuse
by Molobecawe and/or Motobecane Ameri-
e, with_the abligation to repurchase being
JoniNangd Aevernl between Lhe companies.
Thi Egrecment further contained & provi-
aion Yor arbitration, upder certain
giances, of dispules over the purchase price,
thie arbitration W be held m Zurch, SWwile-

molion

{he liw, mabian

CIFCLLT -

eriand

1_'1'hJ[I.'r gave notice of his mbent Lo sell his
ahares, and Lherealter Molobecane demand-
ed arbitration. Cooper brought on & spocial
procesding to stay arbdtration. A stay was
defied, and he appealed that order. While
the appesl was pending, be obtained an ex
parte order of attachment and served a
simmons and complamt on Molodecane N
this setion for & money judgment. Cooper

- moved to confirm the attachment and Moo=

tobecans croas-moved o vacate the attach-
While
:J:I.II. ke was ptndmg this court's mem-

: wped ﬁE ..LD

YORK SUPPLEMENT, 2d SERIES

the omder previously appenled
staying the arbitration. The
pencding molion and eross-motion CORCErM-
ing confirmation of the atlachmept-order
was decided in light of that decision’ The
attachment order was conflicmed End Lthe
croas-motion denied in i eoydrely. The
Court of Appeals later reversed this court's
memorandum decmion, (459 'NY.2d 519}, at-
ing Matter of United Nutions Development
Corp. v. Norkin-Plitmbing Co., 46 N.Y23d
A58 408 N.Y 524 48 380 N.E.2d I58 and
reinstated fhet\Sipreme Court's denial of
the appiicateon for a stay of arbibration.
Motobecane then moved to renew the mo-
thoet’ to=miss and vacate the attschment,
an\ihe grounds that the instast money ac-
tien does not lie beenuse the arbitrator will
rimder an award on the claim of plaintff;
the plaintifl B Aot entitled to atthchment
befape the arbitration award 5 rendered,
under the Canvention on the Hecognition

reversing

from and

and Enforow rr-m‘. of Foreign Arbatral
Awards [8 USC. § 201 et seq.] (“the Con-
vention™); and further , that * L:.- ardering

the parties to proceed io arbitration, the
Court of Appeals stripped the courts of
New York of their subjest motter jursdic.
tion over the instant action.” The Suprema
Court granted Motobecane's motion and dis-
missed the complaint amd vacated the at-
tachment. Cooper appealed

The Court of reinainle-
ment of the deminl of a stay of artiraton,
did not the courts of New York af
their jurisdiction. 1t reversed the order of
ithe Appellate Divisson which hadd that Lhe
rjueskinm W |'||r."|;|'.l.il1|.'l' wilh Lhe ten 'JJ'_II'
notice requirement (with which we are mot
concerned  here) was a question for the
courts and that the condition was nol com-
plied with; holding therefore, that the
timeliness of the for mrhitratson
presented o question to be determined by
the arbitrator, because it was not expresaly
made 4 condition 1o arbilraton

Appeals, by i3

& -1
sLrip

demund

Congress has provided (9 USC. § 201 et
seq.) that the United Nations Convention on
the Recognition and Enforcement of Far-
eign Arbitral Awards (the Convention)

“ghall be enforoed in United Siates courts,™
T Ihe erux of l.hu lp;:nl hm Ln. I;he :nurpn-
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tation of Article II(3) of the Convention
which provides!
*The Court of a Contracting State, whan
setzed of an acthon in 4 matter in respect
of which the parties have made an agree-
meat within the meaning of this articie,
shall, at the request of one of the parties,
refer the parties to arbitration, unless it
finds that the sald agreement is nmull and
road, imoperabive or incapable of being
performed.”
Motabeeans maintnins, and Special Term

held, tha word “refer” in ths language
-
requires a court (o dismiss any action

brought under a contract which includes an

aroitration Jrrs Es0m covared by the Laon=

I-'E"['-'-II"'I'I-I and Lo IZI..-:H:J."HI-.- MY G LR T T

ralheér than to merely stay Lhe procesdings

pending the oultomg of the arbitration

We do not agres. Motobecane religs-pris
marily on three cases, Mc Creary Tire &
Rubiber Company v. Cesat, 50 F.24 10a2%
Cir. 1974} Metropolitan World Tanker
Carp. v. P, N. Petambaged\ Mraajakdanras
Bumi Nasional, 427 F.5ugdp)2 (BDNY 1975)
and Siderius, Ine v, Complinm de Acero def
Faciico, 453 F.Bupp. B (BDNY 1578)
Only twe of thise Metropaiiian
Warld Tanker‘and e Creary, discuss pre-
nrbitration Ntesehment They both have
besn coticteefl by more recont deciions
which hafe peflused to lollow their reason-
ing. e ¥rderrus, the court dismissed the
complaint for lack of subject matter juris.
diction, eiting Me Creary,

LT

In Andros Compania Maritima, 5 A »
Andre & Cie, 8. A., 430 F.Bupp. &8 (BDNY
1977}, the court discussed both Me Creary
and Metropalitnn World Tanker and con-
cluded that there was no conflict between
pre-grintration attachment and the convens

twon. The Court stated at 92,

“Wor ia the Court’s retention of jurisde-
tion under Section 85 (8 U.S.C. § B libel in
admirality), pending arbatration, in any
reapect inconmstent with the Convention
or its implementing legislation, notwith-
standing the Me Creary court's sugges-
tion to the contrary. This &a by no means
to ignore Aribele I1{8) of the conven-
tion.... Hather, this court merely con-

that artiele [I03), thus [(ramed,
surely may ascommoxdate the stays of liti
pation imphedly contemplated by ssclion

B and expressly dirccted by section 3%

cludies

In Paramount Charmers I"-'-."r':. v. Lo\ n-

iustries, Imc, #65 F.Supp, 509,600 YalNY

1979 the courl alse lJiu:l.:,g_‘ruL-:i with Welr
politan World Tanker and Me Groary, citing
Andros and slatng,

“I am fully pecsOuded by my col-
league's reasonimg wnd analysia that see-
tion B of the Arbbiration Act in nob in
conflict witkNthe“policies of the conven-
tion, 'Thevnosl common reason for arbie
tration & to substitute the speedy deck
sifn_of specialists i the field for that of
‘j“j'ir_'-; wmd judpes; and thet is entively
condistent with a desire io make a3 effec-
thve as possibie recovery apon awards af-
ter they have been made, which & what
provigionnl remedies o)

Both Andros and Paramount concermed
maritime  libal Molohecone at-
termpta to distinguish those cases which per-
mit pre-arbitration

actions,

aitachment on Lhe
ground that their enderlyving basis is man-
time law. This is an artilicial distincton.
The purpose and lnguage of the Coanven-

Lion ®ani egislation re=
maln Lhe with referenee o either
admiralty or ecommercial There i3
nathing in the Convention or the Arbilen.
tion Ast which divests this court of jurisdie-
Lion or requires that a pre-arbitration at-
inchment be vacatled, Ses: Carodina Power
L Ligne Co. v. Uranex, 451 F.Supp. 1044,
1045 et seg. (N.D.Cal 19T

[t LEpr

SAITIE

i.l,'rl.'

Fower 1§ similar o our pstant
Plointif§ Californin corporalin st

Carniina

tuted an actbon against & French consorts
um mnd oblaiped an ex parte atlachment,
althouph bolh partics agresd Lhat the un-

derlying .]i_hl,ll_l'.i:\' wis subject Lo arbitrabion.

The opinion sialed 1061-1062 that,
“This court,
reasoning af Me Creary convincing. As
mentioned above, nothing in the text of
the Convention iisell suggests that ii pre-

sl pp
however, does notl find the

cludes prefudgment attnehments "
“the use of the general term ‘mefer’ might
reflect little more than the fact that the
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Convention must be applied in many wery
different legnl syntems, and possibdy In
cireurrstances where the use of the tech-
mical term “stay would not be & meaning-
ful directive. Furthermore, § 4 of the
United States Artitratson Act grants dis-
triet courts the power to netunlly oeder
fhie |:||.r1.|.n|. to arbalration, but this provi-
slon has not been interpreted to deprive
the courts of continuing jurisdiction over
the action M “Finally, it should be
noted that in other contexts the Supreme

Coort has concluded that the avallability

af provisional remedies encourages rather

that obstructs Lhe useé of agrooments to
arbitrate. See: Boys Market, [ne, v. Rs-
tail Clerk's Umiom, 398 U5, 215 (90 S.CL

1583, 26 L.E4AZd 199] (1970)"

As was stated in Compania de N&Vegrs-
cion v Financiers Bosnia, 5. A. v Natiognl
Unity Marine Salvage Corp, #&67.ESupp
1013, 1014 (SDNY 197E) “this court, has the
power W order provisional eldel pending a
foreign arbitration and the plaintiff is
antithed to the protection wi-the cutstanding
order of attschmefl™

All eonegsy’ eodpt SILVERMAN, J. who
duasenils andswould affirm for the peasons
- slabed by MNWDEL, J., at Special Torm

AMERICAN THEATERE FRESS, INC,
Plaintiff-Appeilant,

W

The TAX OOMMISSION OF the sTATE
OF NEW YORK., =t al.
Defendants-Respondents.

Buprome Court, Appellate Division,
First Department.

Jan. 26, 198

Appenl was taken [rom an order and

County, Stadtmager, J., finding that a thea-
tre publication was subpect W sales( wnd
compensatory use laxes. The Seprems
Court, Appellate Division, held that fseatre
publization which waa distribfited, in thes-
tres with production casts insscied was not
"nhnppir.g pl.pur" under Rxemppuon [rom
siles and ecompenshlorn, e ioes whes
publication was mot aveilable W puble

Affirmmed.

Hupfnrﬁtﬂ.ﬂ. J,P.. iissented and fled
memorandgm:

Thixafion e=]124]

Thoeatre publieatson whieh was disirib-
uiesd in theatres with preduction easts in-
serted was not “shopping paper™ under ex-
emption from salss and compensatory use
taxes where publication was not available
to public. McKinpey's Tax Law &§ 1105,
111N D).

D. 3. Bpider, New York City, for plain-
Lef f-apped lanl

P. Milbauer, New York City, for defend-
LRtA=-reapondenis

Hefere EUPFERMAN, 1. P, and BIRNE,
SULLIVAN, LUPIANC and BLOOM, JJd.

MEMORANDUM DECLISICN

LlE—Urder and jodgment (one poper)
of the Suopreme Court, New York Lounty
dated May 7, 1980, granting defendants’
motion for summory judgment and declar-
ing that Playbill Magazne was not 3 pen-
odical within the definition of the New
York Siate Tax Law and Hegulntsons dor-
ag the period Desember 1, 1974 through
November 20, 1577 and that it is subjeet to
the Mew York State Sales and Compensato-
v Use Tux for that persod, allirmed, with-
oul coals

124F—Appeal from order of the Su-
preme Court, New York County, entered
d. 1931 -Irnrl.'l.np" F:Ln.mllrl"n i
Lo For leave Lo pemew and reargos B hore-

:~'H=|.-L|_-rr|.|:-rr

judgment of the Supreme Court, New York by unanimously deemed solely dg)pited®tates

Page 4 of 4






