LT.AL, ASSOULATES, INC. v POUAR LROS, 15
e B30 F 2878 (LBBEE

months of the teshle year. S0 Md. Code
. Bl § 27i). By i terma, 4

Anpf., drl

UEC § Il.:lpluhil:-rul.nrﬂl.l.anhr:hl.
member of Congress maniaim a plsce of
abobir fof Lhe purpose of atteoding sessions
of Congresa [rom treating him ne o resident
af that state for moomi Las jurpso,

Marvlasd arpues that the Umted
El.u.u lacka slanding to bring this suit and
that the Tax Injumection Act, 28 USC
§ 1341, deprived the distret court of jurs-
:I.rd.mrl lo grami declarstory or mjunctive

On the merita, the State contends
Mmee:mdt&mwumm
Censtitation in enacting Publie Law 85467,

Having consilered the record of the prn-

oesdings below, the briefs, and Lhe argu-

menls of counsel before this cowrt, we af-

firm for reasoss sufficently siated by Lhe
dustrivt eourl.  Elndtes! States v Maryland,
4ER F.Sopp. 347 [(D.Md.1980),

;

; AFFIMIE.D
INT s

i CON YT

Dhec. 1, lian
Dhecididd Jsn B, 1981

Forulgn sollsr agpeaked from onder of
the United Sintes Districe Court lor the
Distriet of Sowth Carcline, st Charlpston,
Falean B Hawkina, J. denying ks motian
Lo nmpel arbitration in Americes bayee's
awit for breach of sabe contracts,  The Court
al Appesle, K. K. Hall, Cirenit Juitge, held
that, in the peoceading beought inides Arhi-
tration Act which implements Cosverlion

|

om Lthe BEesognition smd Esforeement of
Foreign Arbdiral Awards, wherein seller
ruised Baoe of nrbitretion in s Enitiml
plesding and never rotreated from that po-
sition and ai bosi [uets rovealed only pos-
sage of time belween |netitution af actien
by hayer and seller’s motion to compel arhi-
iration with no prejudice to buyer, seller
Wil eftithed Lo arbilration as parties s hal
agreed 1o in writing.

ol being :[nrl'un'nld paosaibility

jeer of arbilration agreement by one
of parties is contemplated. Conven-
on Recegnition and Enforcement af

Artelral Awards, Art [1, sobad 3, &
USCA. § 2] sots,

L Arbitratbon =211

In procceding brought by Amcriean
buyer yymimat foeeign sellor wnder Arbilra-
tion Aet which implementa Comventson an
the El.':'ug'ml.m and Enforcement of For-
eigm Arbitral Awurds, whersin soller Fased
imsse of srbitration in i inflal pleading
pnd never retreated (rom that position sed
il besl farts revealed anly passage of time
betwons bnstitution of sction by buver sl
seller’s motion 1o eompel arhitration with
m prejudice 1o buyer, seller mas entitled Lo
arhitration as parties’ hal lrl.d-ﬂ L WA WEE-
ing. 9 USCA § 206 Conventlion un Fec-
ognition and Enfercement of Foreign Arbi-
tral Awards, Art I1, subds, 1-3, & DE.C.A.
& 201 pals,

A Arhitration =12

Attschmenl shitnined by lioyer anif m-
purseding bond posted by seller were con
trary to partics’ agreement ts srbitrale and
the Convention on the Recogrition amd En-
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e FEDBERAL REMUKITER, 8 SkHIES =

& of Foreign Arbliral Awsrds;

r hond mizst be roleased and refund-

+ seller. Comvention on Recognition

4 Enforcement of Foeeign Arbitral

owards, Art Il, subds 1-3, 9 USCA
§ 201 note.

A. Hoyt Rowell, 11, Charleston, 5 C.

(Gibba, Galflasd, Rowell & Tanenbaim,

*  Charleston, 3 C.. en briel), for sppeliand.

Gondan D, Schreck, Cherleston, 5. C,

{Buist, Moore, Smythe & McGos, Charies-
ton, 5 O, on brief), for appellee.

Before FIELD, Senior Circuit Judge, and
HALL and MURNAGHAN, Clreuit Judges.

K. K. HALL, Ciresit Judge:

Podar Brother (Peder) appenks an order
of the distriet court denying i motion Lo
compel srbitrntion.  The oourl maled that
Fodar and LT.AD Amsocinws, Ine [LT.
A1) hod contructially agreed Lo wrbitrate
thetr differences, but that Podar's actions
ami conduct had walved that agrecment
Wa rovorne mnd remand for further pre-
megd s eosainlent with thim opinion.

The eeéd arines under Chapter 2 o
Unibal Siates Arbeiration Act {Aci
rrrqdma:nu the Lenvention ua |

iy s Mew York City.
Faied Siaios ara signa-

LT AL are engaged in i
of wxtilg products. . In Decerm-
. mmnd Januery, 1978, 1LT.AD.
ia purchase textiles from Pedur. In
imslance, Lhe parchase ordess sub-
mitted by LT AL and the contructs issuerd
by Podar spoeified thet all dispules arsing

I. Secuion MO provides, in pertinent past
Where the subjest maiter of s action ar

procenching  pendsip in & SLAAE Coust [0 &R
arbitration sgresmeni or award {alling under
the Convestiod, 1he delendsnt or 1h-: dt-l't-nd-

- —
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hatween the parties would be submitied Lo
arhitration.  However, the LT.AD. pur-
chnse order e York aa Lhe
situs for arbitration whiks the Podar con-
tracts sperified Bom In any avent, the
Government nfT-TdT"Lhuﬂl‘m Enpemid
cartzin quotss which legedly” prevested
Podar from falliling its contractual obliga-
tiom 1o supply textiles  As n comseguence,
[TAD. alieged that it was foreed to dh
fault on certain obligations e it custa
thereby sasisining damage.

On July M0, 197, LT AL 0
plaint in the Court of Commo
Charleston County, 2oath Casalih

that Pedar kad broashed ! rI
the same day, LT.AD. o nn aitack- 1
munt of :hpmnr. ol § “which
wad paaning throy of Churleston
en roule Lo . O Septam-

ol u pro se reply alli-
he aclion as premature
nts ko arbitrate and s
-lr!'qnlm-. Thoreafter, Podar
and the cass was placed an
ury calopdar to mwait trind

eral Lein] dabis were sel bul wens
nnaed due o motiona snd the insbalily
of the Mador bmothers W b prseat. In
Jupe, 1970, Fodar posted o 550 (00 bomd Lo
ohmm he releass of the attached textile

shipment. The exse was evenlamdiy-selfue

jirinl on Supoember. 121978 However, on
ihe day prior io irsl Pedur obisined o
removal of the action to federnl distrset
pourt pursuant to 9 1.5.C. § 2061 J'
Om Janynry o L90, Foanr Tl & mocon
to compel arbitration pursianat b Chapter 2
of the Aet. The distriet essurt demied the
mintion, (eding that the parties hod con-
tractaally sgroed to sriitrate, hat that Po-
dar through its actions and comduct had »
I'IJ'II'\H:| ils rght to compel arbitration. The
coiErt obaarved LRAE the doctrne of waives

wi well established prier 1o the Comven- |
'Lruu and Lhal nelhing in ‘L.I:I.I.PLE 2 abrogat- |’

e ey, &l any timee Belode the (rel cheread,
remnove sach acison or proceeding 1o the s
el e off the Unied Stales lor the discricy
and devizwn embraneg ke plce where hs
BELIGA OF proceedifg 18 pending
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v. PUDAK BROS, 77
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ne ncept. The judge [urther cited

Ainm 56T of the At a3 vesting in the

Mnmmmnrmmm—
pelling artstration.

Char review of the laagpiage and jurpesss
i the Comvention and Chapler T of the Act

Lh-uuumuumamm

erred in Fefusing e order arbitralion. We
begin with the fact that the parties sagroed
in writing that all disputes atising frem
their mntractaal relatinshap woikl be sub-
mitted to wrhitration Suech s agreemend
Falls squarely within Article 11(1) srd (2} of

f‘“h Convenlion. Artkbe I3} provides:

|

The eourt of a Contracting State, when
seized of an action in & malter in respect
of whieh the parths have made nn sgres-
it within the measing of thia sriiels,
shiail ut Lhe roguest of one af the purte,
refer the parties to aririration, ondess il
finds thal iBe said pgreement @ null and
woud, inoperstive or inespable of being
e P,

This language clenrly mandaies the roferral
of the Fodsr LT.A D, dispute to nrbitrution
unbeas ane of the engmerated ecee

innperutive or ineapable of
formml,” we are mindful of

hiy whick sgroomamia

it are observed amd arbitrl

are enforced in ithe signalory
Lrips.

stk v Afberto-Calver Compamy, 417

A SDE, BIT nodk, S 5.0 D440, 2458 n 0,

2 Section 38 provides
A courl bavmg jEnsdctom oundes this
chapler may drert thad arbitrasion b= peld =
acrordence wiih the agreemenl ai asy place
thevein provided for, wheiher Chat place i
within or wilkess the Linpied Sigien  Such
euurl may alse appesni artutrators an accorde
IRCE WNE Che proviaioil of e dgreeteil
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4] LEdS& 210 (1974}, Thus, our interpre-

tatsan af the Article [I3) provise muest not I
only ohesrve the stroag palicy [avoring or-
bitrution, but muest slso feter the adaptios
of stsndards whieh can be uniformly ap-
pliel an an international scale

[1.2] Agaisst thin beckdrep, we oon-
clhade that Article [H3) costemplates the
pomathility of waiver of the arbétrathen
agre=ment by the one or both of the
it thai the facts of this mse do

that @ UEC § 24
mhﬂ.ill'd.._l'.'ﬂ.ﬂ-

in eompelling wrbiteaton

viated by Section 206 relstes

ignation af £ ploew for arbi- |
the appointment af arbitratom.
ore, Lhe order of the districl couri i
ing wrhitration must be revorsed.

i3] in Kight af sur reversal, the reoond
disclemes Lwa problems requiring further ne-
tine by the dstricl court  Fimst, the pur
ciimse orders and contracts submitbed by the
partics are in eonfliet regarding the plueg of .
srhitration; this confliet [a remanded Lo the
distret court for resclution.  Secopd, Lhe
altarhment ohiximed by LT.AD. and the
superseding bond posted by Fodar are con-
trary to the parties’ sgpresmest Lo srhitralo
gnd the Convestion; therefore, the bond
must be released and refunded 1o Podar.
Melreary Tie & Rubber Co. v. CEAT, 501
F.2d 1032 0838 (3ed Cor. 19740

Aceardingly, the juldgment of the district
eowrt (8 roversed and Lhe case remanded for
furiher action aa direcied herein,

REVERSED AND REMANDED, e e EIL L %
- ey, R N
3. For a cesrassion of circemstances whick b z __,‘-'.Hlxl. e
CACF @ whiver of as arbeirsleon agreemend, see ' i ol
City af Parkesiburg v Turmer Consiruction o - --‘*----"-"- ! ;i
613 F2d 155 f4ch Cor. |980), aned cases ciled . B e
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